INSTRUCTIONS RE

PORT RISK MANAGEMENT & INSURANCE GUIDEBOOK
(1998)

REVISION PROCESS

Revisions will be published and distributed annually each fall. If no changes are
made, an announcement to that effect will be mailed to the distribution list. We
count on ports to let us know of any situations or changes in law that could affect
other U.S. ports in their risk management activities. An Alert Bulletin will be
distributed as needed for critical issues. Please contact the Office of Ports and
Domestic Shipping, Maritime Administration, at 202-366-4357 (phone) or 202-
366-6988 (fax) with any information.

Revision of June 1999

Changes in the Port Risk Management & Insurance Guidebook (1998) made during
the period from September 1998 through June 1999, inclusive.

Attached to this instruction sheet are new and/or replacement pages for your
loose-leaf copy of the Guidebook. In order to keep your copy of the Guidebook up
to date, you must remove the following indicated pages from the Guidebook and
replace them with the indicated pages contained in this Amendment Package. In
the bottom of each page is the identifying revision “REVISED 6/99".

Page Changes
Remove from Guidebook Add 10 Guidebook
Cover & spine Cover & spine
Table of Contents (pp. i to x) Table of Contents (pp. i to x)
Chapter4 (pp. 4--1 to 4--17) Chapter 4 (pp. 4--1 to 4--19)
Chapter 6 (pp. 6--1 to 6--25) Chapter 6 (pp. 6--1 to 6--24)




TABLE OF CONTENTS
CHAPTER 1: THE RISK MANAGEMENT PROCESS................. . 1--1
The Risk Management Decision Process 1-2
Identification and Measurement of LoSS EXPOSUIES ...............v.euermemremeoeesoseeseeseeseeseeees oo 1--2
Identification Of LSS EXPOSUIES ......c.cccuecuirmrerieemtciceesseces s eeemeeeeeeeeeseeeee e e ee oo 1--2
ATeaS Of POLENHAl LOSS ....o.eoeeeeceteteee ettt e eee e e 1--2
Measurement 0f LoSS EXPOSUIES ...........vuevururrurreeeceeeeeeeeeeesseeesoesees e ee e 1--3
Developing Risk Management Techniques for Loss EXPOSUIES...........vuvuovvevemeeeeeeeeoeeemeoooeoooo 1--4
Identifying and Examining Alternative TECRIIQUES .............ccecuveemeereeeeeeeeeeeeeeeeeooeooeoeooeeeeo 1--4
Risk CODMTOl AREINAtVES .........vuueeeeeriecreueieete e ee e e eeaeees e eeses e 1-4
EXPOSUTE AVOIAANCE ......o.ovceoreeceieeeeeste et ees e e e e e ee s 1-4
LSS PIEVEILION. ..ottt et e s e e e 1-4
L0SS REAUCHION ..ottt e ees et s et 1--4
Segregation or Separation of EXPOSUIES ...............couecueeiuiueermeereeeeseessseseseeeses e 1--4
POOINIG oottt ettt 1--5
Non-insurance (Contractual) TIANSTET ..........c...cucomveeeceeeeeieeeeee oo 1--5
Risk Financing AMEMALIVES.............c.cceeirioremeieeiiee et e eeeeeeseeeees e oo e eee e 1--5
RETEIHON ...ttt ettt eee e s e e et 1--5
Contractual RiSK TIADSTET .........c.euvuimririeeeieeeeececceeet e eeeeeee e e 1--5
Insurance Required of Others (Risk Transferees)............oovowowmeeeeeromeoomeeeeoeeeoeeooeoeooeoooo o 1--5
Selecting the Most Appropriate Risk Management Alternatives v 1-6
Implementation of Selected Alternatives 1-7
Monitoring and Improving the Selected Alternatives 1--7
The Role of the Risk Manager 1-8
Management’s Role in Risk Management 1-8
Continuing Education 1-8
CHAPTER 2: RISK MANAGEMENT ADMINISTRATION............ crennane we 2--1
Risk Management Policy Statement 2-1
Preparing the Risk Management POlicy Statement....................o.o.oucomeroemreeemeeeeeoeeeoeeeeooooeoo 2--3
Risk Management Manuals 24
DEFIIITON. ...ttt st s e e s ee e e 24
PUIPOSE ..ottt et s e e e ee e e 2--5
DiSHIDULION ..ottt e et e e eee e es e 2--5
COMIETIS ...ttt et e e e et 2--5
Structure and Staffing of the Risk Management Function 2-7
Risk Management ReSPONSIDIItIES. .........cececuiuniirmurieeeieeceeeeeeeeee oo 2--8
Roles and Responsibilities of the Risk MANageT ..............co..ovivuiveeeeeeeeeeeeeeeeeeeeoooeooeoooo 2--8
Directing the Risk Management FURCHOR ...............vueiveieeooeeeeeeeeeeoe oo 2--9
Identifying and Assessing Loss EXPOSUTES.............vermveoiuiumieereeeeeeeeeeooeeeoeoeeeoeoeoeooeoooeooe 2--10
RISK COMITOL.........e e 2--10
Transferring or Financing RISKS .........ceureeiiiiiiieeeeeeee oo 2--10

TABLE OF CONTENTS 1 REVISED 6/99




Risk Management Annual Report 2--11
Summary and Highlights .........ccccooeeieerecrrvcnensn. etereaeietetereteteetebetetiean R aet et e s sttt e e e s tasesenaransanen 2--11
FINANCIAL ...ttt ettt et e e e aes e s e ne e e s e e e meaeneesenenne 2--11
Loss Prevention and SAfety .........cccvocceeirirniiireeriiriesesireresneseas et ereeerenassseeassssseeesaeeansesssassseannen 2--11
IDSUTATICE. ...ttt ettt st et e e st s me s me et e s aeseme st e neeeeneteneen 2--11
Claims and Other SEIVICES.......cveerrirtririeritteeeertee e ee et s et rerasesre s netessssattenessesstestasessessrasensoses 2--11
AdMUDISTATION ...ccuvitiririce ittt rtesst e ser e e e eesaee s st s s e e s esmesiesesas e smsee e e et seseae s tent e st e nesnteneenss 2--11
Selecting Brokers, Agents, and Consultants 2-12
BIOKET SEIECHION ......coiiueeetreerieecerereeree et st st e st e st s st e sae e s s e s e s ee b e se e et e e sesateneneene 2--13
Selection TECANIQUES .....c.coeteieieierierietrireeiet et et ee ettt e ene et eare e st seee ettt auen e st e e nenes 2--13
MATKEHIE ...ttt ettt e s s res e set e eae s e s cee s et seesae st s be e sae st seeseesse st et eaeereear e e st et e e eane 2--13
Direct Writing INSUTETS ....ccoiiiiiiiiiitceiet ittt st st e et et e sr et et ese st et an 2--13
Fees Versus COMIMESSIONS ...cc.ceiueruerriesieecreteieeiteeate s teee e seaseeestess saeesatesasassteaeete st ee st eerteeseenneanennas 2--15
CommUSSION INCOME ......c.ceeuiruiiiriieieertecece et rte et ee et searese st e st es et st et eseae et st emt e s e seasenesaenn 2--15
Access t0 INSUTance MATKELS ......c.coeiriiieniiieiitceiie et sttt erb s et s ene e sase smress e st et e neane 2--16
OLhEr FUNCHOMS ....cuiiuieieirieieeirteerictesteetseeeseteseaesentesaeesseesanssesseementsteesemeane et e s seeat et et et eaeeanssasneeons 2--16
CONSUIANES .......ocotieritieeetimere e eceini et ca e st st st r s as s e ane e e s e e emes enerase e s e b nenneersenentans 2--17
Insurance Purchasing 2-18
Competitive Bidding Based on Rigid Specifications..........ccocccerrrcrnnienieineeccnientenere e et 2--18
Competitive Bidding With Alternate Options Acceptable .........c.ccoreeririmnienineinceceeee e 2--20
Informal Bidding Without SpecifiCations..........cccccouiiiiriiieccercnrcere e e s eneneeeseesessonanees 2--20
Placement Through A Designated Agent O BIOKET ..........cocceviivmeineirecresienreetecrreeseseeenereesenmeseneens 2--20
Placement Through An Agents’ ASSOCIALION. ......cerieicreriiierteerterrte e et eebe e e sasesseeesenen e e sneseane 2--21
Periodic Bidding With Interim Negotiations of RENEWALS ..........cccoveeerrerrerecrnreenerienrreereeeeesree e 2--21
Named INSUTEA. .....ceieerieirie ettt ettt eeesee s et st suee s saeen e st e et e sete e st et esnanesmenras 2--22
CONSOLIAATION. ...t ectre ettt ettt et et eesest et s et est et st et s et st st st et e senenananene 2--22
CancCellation PIOVISIONS .....c.cceoceiuirueiirrerrrcrerte e nae e soeee e e e s e e st soe st e s e e et b e st s e e naes 2--22
Anniversary or EXpiration Dates .........c.cceoeciiiitioriieeie ettt sttt st et se e st rene 2--22
Marketing the Port’s INSUTance PrOZTAIM.....c.vuivuererecreiireieerresteeerrssenasseesssnesssssaessesesssesssesssesssessesnsns 2--23
TIMIIG «..ccoverveeririereerreceecvneeeerersteseesseaesaesssssssessssmneeeassesnsrasnressssssantesassarssnesssaesseessessnsanansensasensressens 2--23
IMIATKET ...ttt ettt te et st te et e e et ee e e e st e e emaeam e et et et e st ae e e anneenssaetassteareensaenssereennses 2--24
Insurance Company Solvency RAtINES .....ccoeeeiirieieiiercerinteneenrrenee e e reatee st cseessesses st es e e seesseeneesenes 2--24
Time Needed FOr Marketing .......ccccccoireeieiricrniereteseeeteseeneess e seesesee st et sotsseteness s s sseessensenesmesens 2--26
Marketing Specifications.........cccocererecererverenneens ettt et s et r e e b et st s b e e e ne e eneenen 2--26
GENETAI POINLS ....eoveeieiieieeiererer ettt ettt ettt e e s e e et e e e sees e se st s e seanes 2--27
Agency Company Organization for Research & Development (ACORD) or Carrier
APPLICAHON FOIMIS ...ttt sttt e st te st et st et se e e e se s et e st e e e e esnansassansenensanan 2--27
FOTINAL ...ttt foe s st ea e s st see s e se e sseemeesresateseesesaent st et st eoranesueunes 2--27
EXPOSUTIE ANALYSIS ...ccovemireiiriiiiiiiiesie e e e esterte e e saeee st e st et st et s sesst et st e snessessnesennaes 2--27
Liability Underwriting SpECIfICAtIONS ......ccoeeuierierierienirrtiiriceseereeeerenresseerestssesessresessssessensesenes 2--27
Property Underwriting SpeCifiCations ..........corvveeveerereierernninieeierereenee et es s ssssne e seenene 2--28
Special Underwriting Data .........coiveiriciiicieecereeeen ittt s s s see st st s sn et e nes 2--28
Products LIability -...c.eccceeeieeiiiceceee ettt s e reer e et e s teve et e s e e e ne s s eeesa e r e e ene s e an e e banntannas 2--28
UNUSUAL EXPOSUIES .....veviemreeueiereeaeeseresessestesentesesesesesseessesesensasestssessssnsassasssstessensessesssssessessesssseneas 2--29
SEVETILY ADALYSIS ...eiviuirreieriieiiieiitei ettt st et ee et sttt eat e e e e s sesesaa e sate st et e seasassesnaes 2--29
SPECIAL PETIIS ....ccuinimiireeciecieeie ettt sttt e et ettt b e e st e et e s e e e se e e seaaeaeasesesen 2--29
MISCELIAMEOUS ..ottt ettt sttt s 2--29
Marketing the EXCESS LAYET ....cccoiiiiiriiiiieiiet ettt ettt ettt et sae e see e s b e senes 2--30
Other CONSIAETATIONS .....ccoueeureieeeriteireiereeere et eeeeete et s bt estaste st rasassasssen st aseatessaesasssnssassseessossssnssesseseses 2--30
Information and Records 2-30
Insurance DocUMENt PreSEIVALION ......couevuteirieriierertiee e ceeiie et eeee e testeseaeesaeae e saesneasrassaessresssnsensans 2--31
TABLE OF CONTENTS . u REVISED 6/99




Claims Administration 2--31
WOTKETS” COMPENSALON ....oovemreereniemicieiietirimesie s ietese st esebebebatsba st e be e s e b e s sassems s s s st ra s ettt 2--31
General Liability and Automobile ClalmsS ...........ocoviieiieiiieeeee et 2--32
Property DamAge .......o.coociiimiiieie ettt s 2--32

Risk Management Audits 2--33
Benefits of a Risk Management Audit.............cooiiiiiiimimieece et et ss s bss s 2--33
The Risk Management AUditor.........cccocecovmiimimieinnicnieneeerree e etretetere et ene 2--33
SCOPE OF the AUMIL ...erveceeecreiiicinici ettt e bt 2--33
THIMUDE «..cvcveiecererenseeceeee e e be e see e s s snee s se s s e R e seR e sem s ee e b bs s s m s s s s e e s e b e e b et et s ke 2--34
INfOrmMAtIoN REQUITEA. ....comucuerreeertemcircrcsi ittt e en st b s snas s s st s n s srasesasssnnes 2--34
AUGIE PTOCESS ....eeeceveecteeecieeeeetesitet et e st s e e st et e se s e e e et s s b s b s s s s s bbb e b s rns s b s s ns s e s e as et e aesbabeananesesnaastnas 2--34

CHAPTER 3: LOSS FREQUENCY, SEVERITY, & FORECASTING....... 3--1

CHAPTER 4: IDENTIFICATION OF LOSS EXPOSURES ...................... 4-1

Importance of Identification Process 4-1
IDSPECHONS ...ccveereererieciticie et rtr et e e e et b e e e e e st sr et eh et e eue st st sa st s s n bbb sha et 4--1
INtENAl RECOTAS. ....eoerecereceieeiesrree e te e eras e sttt e s tes st ennssssassas cosn e e s ascoransarssnsre s anrbasbasasassarersenes 4--1
External Sources of INfOTMAtioN........ccooiroereieitiiceiciniitini st riris s e s ersssetesta s s s e s stat e s sasrassasscatns 4--2
OULSIAE SPECIALISTS.....c.cuereeeeecrciiintitieetrs e s e e et ste s er s seetebaab et ssne s e et st et e rass e s st bessbescontsmrresnas 4--3

Common Exposures and Risks 4--3
LIability TO OLBETS ..ceveeecceecciricaicinicnct et st ettt bbb s a et b s et sa s sttt 4--3

Public Officials LIability .....cccveieereereecereresictere st se s e ss s me s e enssene st nsesaes 4-4
Employment Practices Liability.......co.oooioiieioiieene e 4--4
BAIITIEIS <.ttt ceeceeeeeaesscaeaesaeeatr e st e et asme sttt e e st s st ensons e st e ane o R e e b e sa s e e e R e nras e e snatres 4-4
Motor Vehicle LIaDilty ....cooovreriicriririr ittt enee s et ae s st 4-5
Product LiabDIlty ......coeieeieei e recir ettt e e errr s s aras e s st e s e et n e e e sna g st 4--5
Contractial Liability ........ccccoieeeerieieiriieiiiiii ittt e e e bt st en s 4--5
PN (0 Y 1 BT 031 b OO SO TORUTPPOO PP 4-6
Watercraft Liability .......cocveieeiirieireceriiiii ettt st 4--6
POLIUHON LIADIIEY ... .evevieeerreeeeesctnceme et entesecrest s rsb s s e ren et e e b sss bbb s s e b ab e eb ettt 4-6
Professional Liability .........covceeeeiineriiiiicr ettt en et et s e 4--6
Completed Operations Liability ...ttt 4--7
Personal INjury Liability ....c.coouooiiiiimiii e s 4--7
Fiduciary Liability ......cccooovvirririciiiirive et feverr et ar e et 4--7
Employee Benefits Liability ......cooviiieomniiiiiiecee et 4--7
JOINE VEIMUTES ..o cveeeeeeeeeeeeeettaesteestesetessae e e seenssrerep e s e eeesataaea s ssa e sassss e bmn e st e sa s bsen b sasne et nranbnetabassans 4--7
WharfInger’s Liability .......cccccooiiiiiiiiiiiieccer e s e 4--7
Mutual Aid LIaDility ....c.covieeeereerercerieee sttt s s s s a et s b nenseas 4--7
Charterers LIability.........ooooiieciiiiie ettt ettt sttt et ea e e s b e be st e 4--8
Liability t0 EIIPLOYEES ....ueriiiiiiiiiic e et tete ittt e gt 4--8
Workers’ Compensation, Other Statutory Liabilities, and Employers’ Liability........ccocoocvciennnnee. 4--8
Terminal Operators Liability .........coicurimmimieieieee et 4--8
GArage OPETAHONS ......c.c.uiuuiiiiiinieiieeinie sttt s s s es s b b e ea e eebre b setsnns 4--9
Damage to Owned or Leased PrOperty ..ottt 4--9
Piers, Wharves, and DOCKS .....ccovieiiiiii ittt ettt e st v e se s s ss s s renenn 4--9
Electronic Data Equipment and Media..........cccoiiiiiiiiie e 4--9
StOrage TATIKS ..ccuviieiii ettt et e b ab s e s s 4--10
Boiler, Machinery, and Equipment BreakdOWT..........cccoviiiiiiiiiienc 4--10
TABLE OF CONTENTS wm REVISED 6/99




Mobile Equipment and VERICIES .......cocuvereiriiciienieicrenetetecreteeretreesceeer e seesesesseeseesessossossnss 4--10
Fire Sprinkler Leakage .......ccoccciiniiiiiiiiiiiiiiinicn ettt sarsassns et et ens 4--10
BIaA S . o ettt ettt ettt e e A e e ae e s st s st sa bt s e s b e senesas e s 4--10
Bo0ats and Barges .....cccceveemirireirecieeicitn ettt ettt as st b e sa e s ne s aa s s 4--10
LLOCKS «etieteeeeeeeeeete sttt et e et s et e e st st s e e e e e et n R e s ae e se e are e e anennaee nan e e ensaais 4--11
Radio Masts and ANLEIMAS ....c.ccceerreeererernierecerreterrernesceseessneereessessseeraresscessessaresanesscrssomsesscssiesss 4--11
Valuable Papers and RECOTAS ......cccirromerenreiiiiirrccntinttictestr et bbb s s anen 4--11
Accounts RECEIVADIE ...cc.eiiiiriii ettt sttt e e st st saee e e s nis 4--11
CIIITIC ... et er e te ettt e e s e et s e s b s et ere s me e e e sae e nae e b e s e e me s ce s ae s et saae e meremnessabesastas 4--11
L0SS Of USE OF PLOPEILY ..ceimeiece ettt 4--11
Channel BIOCKAZE........coceiiieieeti ittt sat s s st sot st an e sas e e besnenes 4--12
Damage to Real and Personal PrOPEITY ......cccooiiiiniieiirintecresrceeete st cteasessesss et seessasanns 4--12
Facilities Leased or Rented 10 OtherS ... .oceoereriericeiereie et ee et sers e e e e necnmae 4--12
CONSEQUENTIAL LLOSS ....ccreimruirrererenercerctice et se e sesess e et st e s s bbb st 4--12
Contingent Business Interruption EXPOSUIES.........ccccoiviiiviiiirininnieiesinceeninesmssneensesesseenes 4--12
Transit Business INTEITUPHON. .....co.ccieiriiecrrerteetcre et et s s et sesaeseme et esessesae e e s ssssnaenne 4--12
L0SS OF INFOTTNATION ..c.eereeeeerieereereeeeeecreere s e et e eaerteceae st e ta e st e ene e s e st assaeranssansensesnssnansesnnereesnrs 4--12
Leasehold INTETESTS .. cccueeerrieiiieeeeecee e rcer e et r et e et e st e eeseee e be e ae e e sasssaesanrasmesssnenaseessesnnens 4--13
SHIKES . .veveeeereeeteriesveestesee et e te s e e ee e e st et ee et e e st a s e es et s et sat st et s b e e n e e e et n s s s e b e s n e sr e s ensenes 4--13
Managing Environmental Hazards 4-13
Limiting Liability of Ports for Tenant Environmental Compliance.........ccoovvviinnincnncinnnccicnn, 4--13
Subject Areas fOra PIOBTAIM. ..ottt ceere e ras e ene e s eane e sesmes e ese s bns 4--14
TOSPECHOM ISSULS ... cceeereee e e ese s er s e s meme s b st s em e e snbess bt sies 4--14
Notification/Enforcement Against TENant ........oc.ooocveeeiercereeeececeetee e e eee e eeeereaeees 4-14
O ASSIES. ....veeeeeeeeeeeteeteeetee it et resstereescoereesessestatrsesear s e s s s serasatesenasatsssentesarsensesnrasesasetsersene 4--14
SAMPIE LANGUAGE ..ottt enee et e e et s e en 4--15
Organizations and AZEINCIES .......oceeveeriererierereniorerinrersreinreesesroreresestsssstotssosentsaesesensesssssassessssersassnss 4--16
FEAETAL.......ooeieeee ettt ettt st st e et e st e st e et et s me b et st r e see s e s anesene 4--16
Environmental Protection Agency (EPA) ...ttt s 4--16
Occupational Safety and Health Administration (OSHA) .......ccovvieenrenenieeneeereeseiesinens 4--16
U.S. Coast GUATA (USCG) ...uuurieirecceenrerientenseneeneestniesnnessnrsssessresserssssssesssessnsosseesssssssassareacoses 4--16
U.S. Army Corps of Engineers (USACE) ....ccoovrirceencneerereenrcnneteceeseeneseeeeesansmsssaninens 4--16
Federal Emergency Management Agency (FEMA) .......coniorireiincieneecciiceecscssssns 4--17
National Oceanic and Atmospheric Administration (NOAA) .......cciverirerercecnrinercenenniennnens 4--17
National Institute of Occupational Safety and Health (NIOSH).........ccoceeveevmeceecmrccrocrnnncns 4--17
NODEFEAEIAL......coeeec e sere ettt e e et e e s st e s be e be e e se saeesereesanesseeassnesmsssbesneas 4--17
Air Quality Management District (AQMD).....c..occcriniierterrterereee e netsere et sesesenne 4--17
Board of Equalization (BOE), or its €quivalent..........cccoceceiiimiirnmnrencrrervicsisissneeessisssvennns 4--17
American Industrial Hygiene Association (ATHA).......cccoiiiieecincnnrctreeceeee e 4--17
National Fire Protection Association (INFPA) .....ccoooiiiiiiniieceinteteee e seen e rereesaene 4--17
TECRNICA] RESOUTTES ......eceeerrierrineeeeeeesteestee s e stet et nae st e e b e st sesesee et nens st e seesananesanasesasenneseransnens 4--17
Chemical Transportation Emergency Center (CHEMTREC)......ccooeevemeeeeenirsineeeceeeeeecerenemosenas 4--17
Chemical Evaluation Search and Retrieval System (CESARS) ......ccoovriiirvivrrerereerreneeeenecenes 4--18
Chemical Information (CHEMINFO) ........cccovtvmeremeeniernerirrceseseressenens eretreretrte e enaes 4--18
Chemical Hazards Response Information System (CHRIS)......c.cocciviiieineciiinenncccenniercece st 4--18
Federal Health, Safety, Labor, and Environmental Statutes and Their Regulations.............c.cooeuee. 4--18
The Clean Ail ACE (CAA) ettt e sttt s s e st st sae et s bt s aeesmeemcnence 4--18
The Clean Water ACt (CWA) ....oouiiiieeieeeeieree ettt e s s s s saces et s ees s ss e s s s saess e e seaseseasesen 4--18
Comprehensive Environmental Response Compensation, and Liability Act of 1980
(CERCLA) ..ottt e ieteste st e sra s essssssas s s et b enese e s e e ans e ssaest st eseaas b eaanestseebentas et aseeseneseneacn 4--19
Superfund Amendments and Reauthorization Act of 1986 (SARA) .....ccoevvevienvecnverccencciniiinens 4--19
The Noise Control ACt OF 1972 ..eneeiiie ettt ettt me st e e e e 4--19
Resource Conservation and Recovery Act (RCRA) ...t eeenas 4--19
Hazardous and Solid Waste Act Amendments of 1984 (HSWA)......oooeoieioieece e 4--19
Hazardous Waste Operations and Emergency Response (HAZWOPER) .....c.coieviiiniiniininnens 4--19
TABLE OF CONTENTS v REVISED 6/99




Toxic Substance Control Act 0f 1986 (TSCA)......oerireee et e s 4--19
Asbestos Hazard Emergency Response Act of 1986 (AHERA) ..o, 4--19
The Emergency Planning and Community Right-to-Know Act of 1986 (EPCRA) ..o 4--19
Longshore & Harbor Workers' Compensation Act (USL&H) ..o, 4--19
JOMIES ACT .o e cieiee st rete et e et eeree bt ee e e s e seessn st e e e e et ssme e e e ame e e s e e aa s e e s e b e e br e s e e b e e s ene e e e sa e ets 4--19
The Occupational Safety and Health Act 0f 1970 .......ccooiriiiicieie e 4--19
CHAPTER 5: TREATMENT OF RISKS.......cocoommemeeiiricnnens ST - Lty |
Risk Management 5-1
Loss Control 5-1
Safety COMITHEEES . .....cucrverereeueeerenireeerccriieteter s et et na et eas e beas st s s bt s b se st et bera e s esabsssaasmannessnsassanns 5--3
Non-Insurance Transfer of Risk 5--4
Contractual Transfer to Contractors, Suppliers, EtC. ........ccccooviiiiiininnniicinicicccinreeeiesers e 5--5
Limited Form Hold-Harmless. ......c.cvorieeimerieeireerce ettt ceccemeiesanestsntes osessessasasases s ovasesonssnsssns 5--5
Intermediate Form Hold-Harmless .........ccocoouvevieiiicencee ettt csanansnane e snes 5--6
Broad Form Hold-HAarmless. .......ccoouereereeertnintereerstrenteeeesmesrse st rseessseessassssessesssssssnosessansrssmssessonsanens 5--6
Transfer of Risk by Port Tariff PrOVISIODS ......c.cccoviniiriiiniininiec et 5--6
Contractor Insurance REGUITEMENLS...........cccereeurutreermetrnieeni it cisisterssieessstssssreserssctsaestesensesessanas 5--8
Certificates Of INSUTAIICE .......covueeveererere et renecre e ree e e tersessanes e sns et ssaeanesiesberbssaanas srbesrnnesbmsnnnenesasansnsen 5--9
Loss Financing 5-10
L0SS DEVEIOPIIENL ......oonrieirierce ettt et b e b e e e et a b s e s s ame s e e s e aeas 5--10
Claims RESETVIIZ ... ceemirmemiiietrremecaincnic et esc st sttt sas s e sn s bbb b s s ss s seens s e se e s ssasnasncenes .5--10
Claims Payment PAttEIMS .........coocvcririeeuirercetnereenresesceeemcseessaesaesssisssbareesss e sesessensesenessssesssnsnnsenens 5--10
Loss FInancing AREITIAtIVES ..ottt recie et s s ssss s s mansnesnasanasas 5--12
Guaranteed COSt PIANS ........ccouiioiirerere e er et te et e e svteessmeens e bers e se s s e e sbessaeessnsanse s nnn s ensnas 5--13
Loss Sensitive Rating Plans..........coocooiiroiiniiiiiiieii e s tevs ettt s et n e e e nss s s s eaas 5--14
Retention Loss Financing ANEINAtiVeSs.......ccccovireccrrorireercercecieiciciesnss e sesss s ebesmssmas ssesmsesssnas 5--17
Self-Insurance Without Pre-Planned Funding ............coccooiiiiviiiiiiicinniinriniees et 5-17
Self-Insurance With Pre-Planned FUnding ...........cccocviiireeiiiieecmiiscieecensenneeeene s messsmssnsssssseseeeens 5--17
Captive Insurance COMPANY .........ccccoiviinrrmirintienieite et et mes et s s erses s ssssese s e sn s srnassessnnsans 5--18
CHAPTER 6: INSURANCE COVERAGES.............. cerectrsscsssnnrreseesaaneanenne 6--1
Property — Direct Damage 6—-1
NAINEA PEIIIS. ....ooiiieeeiiieeceeecieecr e eetet st st eeseessse e s sessetaesasessansarearssessesseeoneesatessnesoaeaaesntsesassasssosnsasan 6--1
AL RISKS <o eeieeeeeeee e st ee e e e ve et e s ns b e ea b e s e set e aenseeesennaeeaensneranre st ste st seeaeeaeses saneesaretnas e snen sensnre 6--1
FIOOA IMSUTAIICE .....ovvvariiiiieiiiitviesiceereevsetesteateeaseeensseaassaaeessasasaansnnras asanassessmsanseases saseesnteenassnssassassmnne 6--2
BUIIAETS RISK ...eteeeeiie ettt cete et s ree e s te st e et e eonc e e emsoani s s man s s s b sanssae s st massenasnsnesanss 6--2
V3 117U a s ) « WU VOO OO U OOV UE OO PPVRRION 6--2
Actual Cash Value vs. Replacement COost........couveieriieniiiinieciiiniiiiciiiic ittt e nreses e e s e e vee s 6--3
COINSUTANCE CIAUSE ..o veeieeteeiieiectieereeeertesteseseeteeeeenaaesssaseeemsaaseresesarssesseeenstessaeataeseseessaes seessnnnsnnans 6--3
Agreed Amount ERAOTSEIMENL ..ottt s s se st st 6--4
Specific and Blanket Limits 0f COVETAGE ........occoiiimiiiiiiiiiiii ettt e 6--4
Loss Due to Application of Building Codes...............ccooiiiiiiiiiiiii e e 6--4
Valuable Papers and ReCOTAS ...t e e 6--5
EQUIPIENt FLOATET ..ottt st s eae e s ab e ss s e e e 6--5
Property — Time EIEMent.......cco.ooiiiiii et e 6--5
TABLE OF CONTENTS v REVISED 6/99




Business Interruption Insurance 6-5
EXIT2 EXPEIISE ..ottt ettt e e e e es e st e e st e nae s seean st s s e b e et s ssetesseentsatenes 6--6
Boiler & Machinery Insurance 6—6
COVETAZE FOITMS......c.eeercer ettt et ettt e as e e bt ns e s s esesnssssstaessasssasesasesnnnn 6--7
COVETABE.....cveviceecnceteeeieie ettt et se e an e s s e e et asssraesbs s e sba st as b brasseseneeensenesessasseseasnbnssestaneeas 6--7
Method Of VAIUALION. ....couvvevieciereeieiccrieree ettt et eee st e e e e s s e e e e sensesesesse et ssensasasssbaseranesenes 6--7
Indirect or Time Element INSUIANCE ........ccoeeieiirreereeiestece e caees e eeve et e eesesesessss st saseneseeens 6--8
Fidelity Insurance 6--8
Public Employees Blanket Bond ............cccocvniinicntesesirntr st ssse s nsesener s sse e 6--8
Public Employees Blanket Position Bond ............ccccveviiriinvrnninene et sesesenessesse e 6--8
Faithful Performance PIOVISIONS ........cccovcvieviiuiireencreeceeteseereeneseresesssassemeseeesessse e ensnsssstssssesesenns 6--9
Employees Covered / Employees EXCIuded ..........coovrrerieeeeeeiiieiescieice ettt 6--9
Money and Securities Insurance 6—9
Forgery Insurance 6-10
General Liability 6-10
Commercial General Liability FOIML......ccouoiioiiiiiieeecceeeeceecare s ceeeete e es e ss s essae e s s et seseeeee 6--10
Extensions and Modifications t0 COVETAZE ........ccemcoveirueeeeeeieeteetececeerereeeeeeearene s e etesse et teeenesessneans 6--10
Incidental Medical MalPractiCe .........ccceeeivieintetesenrenessetrrestesses et esste s e e ssessseese e essnnnen 6--10
Defense of PEISONS OF PTOPEILY .....ccceriririeiicricriete et et ee ettt ese e sesse e nes st sesnsranan 6--10
Employee vs. Employee Claim EXCIUSION. ......ccovvieiecrerieieiee ettt en e vnes 6--11
NoD-0WNEed WateICTaft ........ocovieeiiieeieriir s tretete et ee et ae et e s se s ae st ssas 6--11
Owner Controlled Insurance Program (OCIP) 6-11
Reasons fOr an OCTP ...ttt et e te et essss s e e ems s e s s s ssn s sesen s esnnesesrans 6--11
HOW a0 OCTIP WOTKS .....oeeiirieiiiniiiesieet et sireieteeeteeteemesaaesaeaeseatseeseessessesssessessessossssssssnsssonssmeomsnssneon 6--12
Automobile Liability and Physical Damage Insurance 6—13
COVETABE. ...ttt ettt st a e st et e st e ae st e aseanennssa e esenen st etensasasnrta s st senseesmnaasa 6--14
Medical PAYmEnts COVEIAZE .........c.cirieuereeririninirtrteieeetecesesnessesessesssesassesessesmssnsssesssssssssssssssosstessssens 6--14
Contractial Liability .......ccocoreieiiieii sttt sttt eee e ese e s ee e s e e s s e et seens s sebenonen 6--14
Fellow EMPlOYee EXCIUSION .....cocvviiiiiieiieieeceetee et et et e et e et ere e st et ste e s eseemesesoneeneea 6--14
Employee Use 0f VERICIES. .....cccooimiiiiie ettt ee e ssenes 6--15
Public Officials Liability g 6-—15
POLICY FOTINS ...ttt rte et s e et m et ettt st e e s 6--15
Employment Practices Liability........c.cooeeiioiiiiiiiieeeeeeeeteeee et eee e est e ae s e sessesananene 6--16
Police Professional Liability 6—16
PORCY FOITIS ...ttt et e e s s s eae s sre st s s eae s et e seenesae st ene st et emeeremeaes 6--16
Umbrella Liability 6-16
Extension and Modifications t0 COVETAZE .......cccccecuereeeereriereeereeeteeeneeseereseeses e sesesssscosssssseeeneeeeeeaes 6--17
Marine Insurance 6--17
COVEIAgE FOTINS. ......oviviriiicicieieini ettt et et nas s e b se st s b s et en e s ensnsonsnaes 6--17
Commercial General Liability ........ccooiiieiieeeieisee ettt 6--18
Protection and INAEIMIMILY.........coiriiiiiiieierer ettt e ettt e e s e e seeene 6--18
Wharfingers LIaDIlity .........cccooiiiiieiis et eae et ne s sttt s e 6--18
Stevedores LIabIHtY .........ccoiiiiiir ettt ettt eee et ev e et es et eenstenens 6--18
Warehouseman’s Legal Liability........coooiiuieiouiiiiiieieecreceecee e nee e 6--18

TABLE OF CONTENTS vi REVISED 6/99




PilOtSs LABDILILY ..vevoveeecarseemeerereneae et o e cmessb s em et SRR 6--19

Towers Liability or “Tugboat” INSUTAINCE ......coivieiersririninttc ittt st 6--19
Ul IS U AIICE e eeeeeeeeeeetesteseseessseeseanseeesaeesseseeeans s ts st s s R m e s as s s s sR T s e se s e s et e e s n st b n s s n s s an st ba s nnta st 6--19
LRI PR T B BT 031 11 OO OO OO PSS SRS SRS LR RS 6--19
Environmental Liability 6—20
Workers’ Compensation 6-—-21
POLiCY FOIM AN COVETAZE «...oovvemmeenrirnsnsessrssmssessesssis s sesi st s s se s b 6--21
EXtENSIONS OF COVEIAZE ..vcuevnrriereerimcraristessesinssesssessa s st asstsbst st s saersab b basa b e s s a s b e s st s s s b s sttt 6--21
Voluntary Compensation ENdOTSEIMENL .......cocoiiuiiiiiiciiieiiiiint et 6--21
TN REMI ENAOISEINENL ....eoeceeeeiieeiarreeeeeeraeramaasrssassresrseenserresntsassssastseesiastasssnsassasesasnrsnssssssssnsnsssanans 6--22
Workers’ COMPENSAION ACHS .......ccurururieresrmstinssrssatsses s ascsstses s s s st sttt 6--22
U.S. Longshore and Harbor Workers” Compensation ACt .........c.oviommimmrmniniisiiitetincccciinns 6-22
JOMIES ACT.unnreeeeeeeeeeeeeeeeeeeeesssressassesaeseasassm seasstesaatessessossa e aner ne e b e e e et e e s e s e ee s st s bRt s r b na s et e 6--22
Federal Employers’ Liability ACt.......ccuioeimuieininnecnrni et e 6--23
Miscellaneous Insurance Coverages 6-—-23
Management Information Systems (MIS) ....ccocemruirenimneiriie 6--23
INOD-OWREA AIICTALL......eeeeeevectieisieresiessnesseesesssscseenesaresennenssotssssrnassssasssassanssnsaantessans s msssssberbsnnasnans 6--23
Special EVEnts LIaDITILY .......cocuurirurisruresessiesseiemi ittt sttt 6--24
CHAPTER 7: EMERGENCY MANAGEMENT PLANNING ........cccceereeneee 7--1
Introduction ‘ 7-1
Plan Development 7—-1
Plan Content 7-1
CHAPTER 8: PORT SECURITY PLANNING ......ccccccrreimrrnnnene remennes veeess 81
Port Security Applications of Systemic Risk Analysis 8-1
RUSK ASSESSITIEII «.cvveeevieuiueeneerereeseeaseeessesaesaseeeses satsssessasssnsrsnesseasasansssntasstesesesssamsstessmasaas e ann e s nteusasss 8--1
RUSK MAMAZEINENL ....coocvoevuiiiiiraminncse s s sss s ses et es e st ra s s e eSS el 8--1
Security Issues 8-1
Risks/Threats 8--2
Port Security Pre-Planning 8-2
Development of A Port Security Plan 8-2
AASSESSITICIIL . eveeeeeeeeseeeeeeeeeseeeemsesesesantesesesessaasessaeseeaaseaseesreasbaant s nreaea s e s s e Rt e s e e e ses e ne e n b ne s n R s e s 8--2
FIEIA INEEIVIEWS ..o eeeeeeeeeeeteseeceeeevs s e eesesesssae et e sesateaesas e besa s e sas sr s s e ansRr e b e 2o s n s e e et e s et aran s san e sa b s e e an s 8--3
PRYSICA] SUIVEY c..cverveoriieesiearises it e e et st e s 8--3
TIEEINIA] REVIEW oot eeee et ece st teeeve s e e e aaeseesesar e s e s nb e e sre st ae e saes she e s ek s s bbb e s s bt b e n et ee s e e s e bs s e n e st e st 8--3
Summation 8-3
TABLE OF CONTENTS v REVISED 6/99




APPENDIX A: RESOURGCES.......ccciutemmeremmeerieenisinsssnsasnsscanens R . T

Glossary of Insurance Terms and Coverages A-1
Risk Management Organizations A9
List of Public Port Risk Managers (by region) A-11
NoOTth AtlAntC ....covceeie ettt e ee e s eeeertaeeseaateresteerete et e e nee s et reane A--11
SOUH ALIAIEIC ... vereereteetiestecieterteeesesre e e ameee e eeesmeeu b e et e et et st s as e e seseesasesesrsabensaressssebnssrnssrnesnnanes A--12
GUIE ..ttt s e st et e s e e e st e e et senet s ce s e e s st s Rt e n eSSt s s e e R e s e Rt et s ekt et e eranbneanras A--13
NOTHH PACIIC ... icuiiiereiet ettt et ee e st s st e sems s e sr e s s b e s san s s sm e eabasabaasssasaasenes A--14
SOUtH PACITIC. .. cvieviietieiereieieeeesie e st ce et e et ee st ee e ee st e st reseasrbe s ba s st semnesa s e bennorsnresneasrnnarneasesnas A--15
Great Lakes & Saint LAWIENCE SCAWAY......ccocreeeeeiiierietrrneteenecetcscssesssatsssnssstsnsssesssesssesesseessesssnsnns A--16
Reference Books and Periodicals. A-17
BOOKS ... ouectieeerreeeetecetetesttsete e e est st e s te et e e ae e s eaten bt st e sa et et st et s eSS SRR et e e R e eR e e R e s n s e reernsenes A--17
PEIIOGICALS .....eeeeeereeereeerireeeeieeetiete e tteseaessesraeee s s neasareasensastessmare samtesabsaa s s snterbsnsssne e s s s aesenn e ananes A--19
Specialized Reference Materials..........cooeceieeireiineiiecieiireries e s ettt ssssss sttt s A--20
Emergency Management ..........cccoivriiiinriiniiiiiiiisiiiie et sn et e st sset st s st et A--20
POTt SECUITLY «.veveieereeeeeieeteereecre ettt ee et et s e e e s s st s s b e s e e e s et se b e s ba s s bae st s sn e e bestns A--20
IMISCEIIANIEOUS ......veverererertreeeeere e et ee e s e sae e s e st seme s e s se st o an s senesraesssesrnossasnsabebearssssnsnannsassantans A--22
Miscellaneous A-23
Other OTZamiZAtiOnS. .......ceverurecrtiiisesicriisiisie e ssnes i res s s e e e sse s e e e sreb st sssnsenassssasssestasesensassons A--23
APPENDIX B: EXHIBITS.................... teresserssiiresasaennsearesnasisenserans VORI - To |
Exhibit A: Best’s Ratings, Financial Performance Ratings, and Financial Size Categories.............. B--1
Exhibit B: Risk Management Annual Report B--2
Exhibit C: Expected Loss Calculation — Payroll Basis B--3
Exhibit D: Expected Loss Calculation — Payroll Basis Summary B4
Exhibit E: Loss Development Factors (as of 1997) B-§
Exhibit F: Cumulative Payout Profiles (as of 1997) B-6
Exhibit G: Business/Commercial Auto Policy B--7
Exhibit H: Sample Auto Liability — Additional Insured Endorsement B--9
Exhibit I: Marine Terminal Definition Discussion B--10
APPENDIX C: EXPOSURE IDENTIFICATION QUESTIONNAIRE .......... C--1
General Information C-1
Basic Insurance/Risk Management System and Procedures C-7

TABLE OF CONTENTS vin REVISED 6/99




Automobile Physical Damage and Liability Exposures C-13
Premises-Operations Liability Exposures C--16
Premises HAzards. .........cocvomeeieiiniieee ettt ettt cmete s st es s nn e s eneeseaees C--16
EIBVALOTS ...ttt ettt sttt e et v et et e ee s etes e s eas s aees e e s s e seaeseasan s eaetsseasaeneasnae e C--17
Operational Hazards ............cccooriiiiineiiieei ettt n et se e saesesseeae e seerrassess st essona C--17
Environmental IMPaimment........cc.coouiiiniiiiiiciie ettt renenssta s s s sens st sese s s s et nsns C--21
AQVETHISING ...ttt ettt st e st et s n e et e s e bt e et e s aresebeseamnnensnese st emennan C--23
Employee Benefit Plan EXPOSUIES........cccooiviiiiiiceircceeeesee et ensase s s sasae s C--24
Personnel Practices/ReEIAtionS ........ccoiveieiieiierieeeecren et ee e s sesemsb e seaas C--25
Completed Operations Liability Exposures C-26
Contractual Liability Exposures C--29
Professional/Errors and Omissions C-31
Liability EXPOSUIES.......ccuceuiimiririieie e ettt sttt semt e e et m e s b s s san st e sessssasnsananns C--31
Personnel and Workers’ Compensation Exposures C-32
Owned/Leased Aircraft Liability and Physical Damage Exposures C--37
Owned/Leased Watercraft Liability and Physical Damage Exposures C-39
Real and Personal Property Exposures C-41
General INOIINALION. ......ooueiiereiiiect ettt e e e m e ne bbb sen s snrs st e naes C-41
Personal Property of Others ........cc.ooiiiiic ettt et et s s st essn st st snes C--43
Machinery, Equipment, Tools, DI€s, €1C... .....coiiiiiiecireceentree et ieretce e sts e evesens s C--43
Stock (Raw, in Process, and FINIShed).........coccoiiieieieceetee ettt C-45
Plate Glass and SigIS.......cceeuirieieiiieiirreeceireetr et een st ere st ea e e st en b s nensanas C--46
FIIE ATES ..ottt ettt et ettt be et s s e sete st e s seaase e mtererrenneasersasensesetenteneone C--46
VAIUADIE PAPETS .....eoeerniiere et ettt et esee s te et se s s e s st e e s et etnnsnemereresnnsstesersssonen C--47
AccoUnts RECEIVADIE ......o.neiiii ettt st e s te e e ne s st sses bt s e saeemsenen C-47
Miscellaneous Personal PIOPEILY.........couviviiriirrieniiiceietsierasneeseeesae s et ee e s sssnsseetesssensassnansesens C--48
Mobile (i.e., Contractor’s) EQUIPIENL ..........coccoiimiiiereierieeecretere e et et C-48
Data PTOCESSINE ......oeeemeriiiietcrretiee et nee et m et et et r s e s et st en st se et e st ns st e s assasensessannssansresesenrosann C-49
Enclosures C--51

LIST OF FIGURES

Figure 1 LOSS EXPOSUIE MELFiX ........cociriiiicececre et ess s esase et 14
Figure 2 Loss Exposure TOOIS MaLtriX.........cc.cccrirrinniieetsennrnesessse st et en s 1-7
Figure 3 Sample Risk Management Policy Statement ...........ccccoeveeeecieicneceieceeee e 2-3
Figure 4 Broker Selection TEChNIQUES ............ccooreriercrre et et 2-14
Figure 5 Insurance Company RatiNgS .....cccouiiiirceieecete e eee sttt 2-25
Figure 6 Samp;le Safety and Loss Control PoliCy .........c.c.cceeeeeeveereeeeeeeeeeeeeee e 5-2
Figure 7 Loss Development FaCtOrs ... 5-11
Figure 8 Claims Payout Profile As a Percentage of Ultimate Incurred Losses.................... 5-12
TABLE OF CONTENTS ix REVISED 6/99




Figure 9 llustration of Workers’ Compensation — Loss Development, Payout Profile,
& Investment Value of Unpaid RESEIVES ..o 5-13
Figure 10 Retrospective Rating Plan — Premium Calculation............covinininniniicins 5-16
Figure 11 Captive INSUrance COMPANY .......cc.coverrrrnerericsincrsniiseiss et sesse s e sesssssses 5-20
Figure 12 Comparison Between OCIP and Individual Program.............ccoeeveemeicineiinesinennnns 6-12
TABLE OF CONTENTS X REVISED 6/99




IMPORTANCE OF IDENTIFICATION
PROCESS

Risk management begins with the identification
process. Unless there is recognition of risk, one
cannot take appropriate measures to deal with it.
An organized approach to identify risks is one of
the most important responsibilities of the risk
manager.

insurance evolved as a means of providing pro-
tection for known and commonly understood
risks. However, a key point of risk management
is that insurance may not be the best way to deal
with a risk in terms of either cost or the protec-
tion afforded.

it is important to keep in mind that risks are not
static but are subject to change in many ways.
Examples of how risk can change include the
following:

s Introduction of new equipment

e Automation

* Introduction of new products and services

o New methods of loading or unloading

« Dealing with new products, cargo, or vessels
¢« New laws and regulations

e Court decisions

s Changing social attitudes

 New employees and customers

o New construction, remodeling, and renova-
tion

The element of change requires that the identifi-
cation process be ongoing. The risk manager
must be familiar_with and knowledgeable about
the port’s basic services and facilities, etc., and
also must be aware of new exposures to loss.

Prior to the development of risk management as
a recognized method for dealing with the risk of
loss, only obvious exposures were likely to be

CHAPTER 4: IDENTIFICATION OF LOSS EXPOSURES

given consideration, and, there was no organ-
ized approach to identifying and handling risk.
The risk of loss is not always readily apparent.
Because of this, a variety of techniques are re-
quired. The following methods of risk
identification can be used.

Inspections

First hand knowledge of a port’s facilities and
properties is essential. This knowledge can only
be obtained by a practical familiarity with what
exists in the way of physical assets and how
these assets are used.

A helpful tool to use in an inspection is a map of
the property showing not only the port itself but
also adjacent and surrounding property as well.
Spatial relationships are important, such as the
proximity to a facility of hazardous nature.

Inspection will reveal physical characteristics
such as:

o Type of construction (frame, fire resistive,
windstorm resistive, etc.)

e Stored materials or inventories (flammable,
explosive, pollutants, products subject to
spoilage)

e Housekeeping
e Security
e Equipment guarding

e Exposures to injury of employees and the
public

o Traffic exposures (ship, rail, vehicular)

e Fire protection

Internal Records

A port's internal records are a valuable source of
information useful to the risk identification pro-
cess.

Financial records and budgets are helpful in a
number of ways. Some of the questions which
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are prompted by them can include: how much
cash is on hand at any given time? s it suscep-
tible to theft? How is it transported to the bank?
If by armored car, is the armored car company
responsible for the full amount of any loss? The
cash exposure may or may not be significant,
but all businesses deal with checks. Are incom-
ing checks recorded in a manner that would
make it possible to obtain replacements or reim-
bursement if the originals were lost, stolen, or
destroyed? Are accounts receivable backed up
to allow reproduction?

The income section of a financial report, if in
sufficient detail, will highlight which operations,
activities, or services generate the most reve-
nue, requiring treatment of business interruption
or extra expense risks.

Financial statements will assist in evaluating the
capability of a port to self-insure loss exposures.
A healthy cash flow and surplus position can
help in the determination of the advisability of
self insurance.

. Other important sources of information are asset
records which show the location and original cost
of all real and personal property. Copies of all
requests for purchase and disposal of property
can be routed through the risk manager to pro-
vide an additional check to ensure that all new
property is being included, and that property
which is sold or otherwise disposed of is re-
flected in the insurance records. Inadequate
asset records will also make proving a property
loss difficult.

Copies of all contracts should also be routed to
the risk manager for review to determine expo-
sures from outside organizations. The decision
to retain or transfer risk can then be made.

Contracts may also indicate the existence of
hazards not previously know. It is preferable, but
not always practical, to have the risk manager
review contracts prior to their execution. This
will allow for comment to legal counsel or finance
on issues that are important from a risk man-
agement viewpoint and which may not otherwise
be given the consideration they deserve.

Minutes of meetings of the port commissioners
are an invaluable source of information regard-
ing many things affecting the port but primarily
as respects plans for future expansion, new ac-
tivities, new operations, and new construction,
purchase of major new assets, other major ex-
penditures, etc. Minutes will also provide timely

notice regarding planned discontinuance of op-
erations and activities.

Loss runs (all insurance coverages) properly
maintained and organized, are critical in identi-
fying loss frequency and severity. The risk
manager can then initiate appropriate loss pre-
vention measures.

Department manuals (human resources, ac-
counting, and operations) often give insight into
certain potential problem areas. For example, if
policies are written, they should be enforced,
otherwise continued nonenforcement may be
interpreted as a practical repudiation of policy.
Also, there should be no formal, oral statements
permitted that are inconsistent with written pro-
cedures and policies, particularly as regards
human resource matters.

Checklists or survey questionnaires can often be
helpful in pointing out exposures that are over-
looked. A number of sources have developed
“exposure checklists or questionnaires,” which
are sometimes lengthy, multiple page outlines
for possibie loss exposures. An exposure identi-
fication questionnaire developed specifically for
ports can be found in Appendix C of this Guide-
book. Checklists have inherent limitations in that
they cannot be relied on to identify your complete
exposure to loss. While the operations of ports
are similar, each has its own unique activities
and operations which generate exposures to
loss.

'Flow charts are diagrams that picture the flow of

goods through the various parts of a facility.
These charts are critical to maintaining contin-
ued operation and gauging contingent business
interruptions.

Employees are a good source of information.
The risk manager should become acquainted
with a broad spectrum of employees, particularly
key persons, in various operations, divisions,
departments, etc. On a regular basis, questions
should be asked about their activities, problems,
concerns, and any information that may be use-
ful in identifying risk.

External Sources of Information

Changing technology, business practices, law,
government regulations, etc., all compound the
problem of risk identification. The risk manager
should attend relevant seminars and workshops.
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Examples of organizations that sponsor such
meetings include:

e Risk and Insurance Management Society
(RIMS) (see Appendix A, page A--9), whose
membership is composed of full-time and
part-time risk managers. Meetings are held
both at local chapters and at the annual na-
tional conference. This organization also
promotes meetings with special industry
groups, including “Ports and Marine Termi-
nals.”

e Public Risk Management Association
(PRIMA) (see Appendix A, page A--9), is a
national public risk management association
which promotes effective risk management
in the public interest as an essential compo-
nent of public administration.

e American Management Association con-
ducts a variety of meetings throughout the
year on many aspects of insurance and risk
management. Meetings are held at different
locales.

Other organizations — These include the National
Fire Protection Association, the National Safety
Council, and the National Maritime Safety Asso-
ciation. National and regional port associations
often include insurance and risk management
topics in their meetings. A number of associa-
tions, such as the American Association of Port
Authorities (AAPA), the Pacific Coast Associa-
tion of Port Authorities (PCAPA) and others,
have standing risk management committees.

Even though many ports do not have a full-time
risk manager, it would be worthwhile for ports to
contact these organizations and ask to be placed
on their mailing lists to receive notice of semi-
nars and meetings. Additional benefits of
attending such meetings is the opportunity to
meet others with like interests and to exchange
information which can often be very helpful in
designing and improving your own program.

Risk identification can be augmented by having
knowledge of current problems, industry
changes, losses, etc. Legislative enactments,
such as those affecting responsibility and liability
for poliution and its clean-up are a good exam-
ple. Useful information can be obtained from the
referenced books and periodicals listed in Ap-
pendix A (page A--17).

Outside Specialists

Professional risk management consultants can
provide meaningful services to both part-time
and full-time risk managers. A common service
is the audit, review, and evaluation of an organi-
zation’s overall exposures and programs. The
periodic use of outside consultants for assis-
tance is practiced by a growing number of
organizations.

An insurance agent or broker can also prove to
be a helpful resource. These, at times, can be
more insurance oriented since many agents and
brokers have little practical experience with risk
management concepts and practices.

There are a wide variety of specialized consult-
ants that can also be used for specific needs.
These include such specialists as computer and
other security specialists, safety and industrial
hygienists, cargo handling loss prevention spe-
cialists, fire protection engineers, etc.

COMMON EXPOSURES AND RISKS

Ports represent very specialized business enter-
prises. While they vary in size, methods of
operations, facilities, and in many other areas,
certain loss exposures are common to almost all
ports. Additionally, many port loss exposures
are of a type that are common with many other
organizations.

It was previously stated that the risks of loss can
be categorized under three general categories:

s Property Loss
o Liability Loss
e Personnel Loss

In this section, we will provide a discussion and
examples of what types of risks are included in
these three classes.

Liability To Others

Ports are faced with a multitude of possible Ii-
ability claims because of injury to other people or
damage to their property. Some of these expo-
sures are unique to ports and marine operations,
while others are not. This discussion does not
attempt to comment on the exposures in any
particular order of importance. In many cases,
the difference between a small and a large liabil-
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ity claim is a matter of luck, or of the opinion of a
particular jury or judge.

Public Officials Liability

Private industry has long recognized the need to
protect the interests of those individuals who run
a company via indemnification of losses and/or
directors and officers liability insurance.

Most ports are public entities but the same need
is obvious. Public Officials liability insurance is
designed to provide similar protection to port
officials and employees for their liability arising
out of management of a port.

Coverage includes the cost of defending a claim,
a port’s obligation to reimburse officials and em-
ployees for costs or judgments incurred and,
where no reimbursement is required or permit-
ted, to cover the personal liability of officials and
employees for their management activities.

Common areas of claims or suits to which offi-
cials are exposed include:

" e Conflict of interest

e Failure to follow legally mandated proce-
dures

e Breach of labor regulation

e Purchasing practices

+ Condemnation or sale of land
¢ Conspiracy or collusion

e Unfair trade or labor practices
e Breach of contract

Historically, these causes amount to over 65
percent of claims or suits against public entities.

Employment Practices Liability

Claims alleging sexual harassment, discrimina-
tion, wrongful termination, and many other
employment—related torts are being filed in es-
calating numbers. Although this is a relatively
new exposure, it has great loss potential. There
are currently more than 25 federal and state
laws, together with hundreds of regulations, ap-
plying to almost every workplace relationship.
Few employers and employees understand their
rights in the workplace.

For example, the precise meaning of provisions
of the federal Americans With Disability Act re-
quiring “adequate access” and “reasonable
accommodations” are being interpreted through
litigation. Also, compliance with the federal act
does not assure compliance with conflicting state
and local regulations.

While Employment Practices Liability insurance
is available, underwriters require evidence that
employers have developed and are consistently
enforcing fair employment practices.

Bailments

Bailments refer to a special type of legal liability.
In the case of a port, it is mainly reflected by the
warehousemen’s liability for damage to goods
left in the port’s care, custody, or control. Other
exposures are represented by any type of prop-
erty that is in the port's care, custody, and
control.

Many ports have broadly worded tariff agree-
ments under which customers who use the port
faciliies must absolve the port from any loss or
damage to the customers’ property. The value
of these agreements is questionable to the ex-
tent the loss or damage is attributable to
negligence of the port. The courts generally hold
that ports may not contractually transfer their
sole negligence. In other words, regardless of
what a tariff may say, if a customer sustains loss
or damage and can show the cause of such to
be negligence of the port, the port may be held
responsible. Since ports typically have substan-
tial warehousing and storage facilities, they
should recognize that a very large potential for
liability exists should property be damaged be-
cause of their negligence (such as by a fire that
originates from a negligent cause).

Common carriers are another type of bailee. For
example, ports that operate their own railroad
would have this exposure. In most cases, a
common carrier retains absolute liability for
damage to goods being carried, except for dam-
age attributable to “acts of nature” or “the
common enemy” (war-like acts and revolutions).
Governments usually control the ability of com-
mon carriers to limit their liability by contract via
the control exercised over rates and terms of
shipment.
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Motor Vebhicle Liability

The use of automobiles is a common exposure
to almost every business. To the extent that the
operation of a port automobile results in injury to
others, a port will no doubt be liable for resuiting
damages. In addition to the obvious exposure
represented by owned vehicles, a port can incur
liability from the operation of non-owned auto-
mobiles such as leased automobiles, rental
automobiles (should the renter’s insurance be
inadequate, deficient, or non-existent), the per-
sonal automobiles of employees used on port
business, and automobiles of contractors or sub-
contractors.

Exposures may also arise out of no-fault laws
and uninsured/underinsured motorists’ laws.

Product Liability

Anyone who makes, sells, or distributes products
to be used by others is susceptible to liability if
the product is defective, or not fit for its intended
use. Ports can have a serious product liability
exposure in some instances. An example is a
port that in some way processes bulk grain. To
the extent the grain may be contaminated, sig-
nificant damages may result if the grain is then
used in food products or animal feed. The ex-
posure related to product liability can be further
complicated if the product is exported to a for-
eign country. In that case, the port is faced with
foreign laws and practices, which can be totally
different from those of the U.S. In some states,
equipment designed or manufactured by an em-
ployer could allow the injured employee to bring
suit under product liability.

Contractual Liability

The risk of loss arising out of a particular under-
taking can be transferred from one party to
another via contract. Contractual transfer of risk
and the assumption of risk are commonplace
occurrences in the business environment.

A port is responsible for its own negligent acts
and should avoid assuming contractually the
responsibility of others, particularly those for
whom they provide services or the use of port
facilities.

Application of this principal is sometimes not
possible or practical because of business or
other overriding reasons, especially where a port
is doing business with another governmental
body, a valued customer, a local or specialized

contractor. In such instances, the port may be
obliged to accept the transfer of liability because
it wants or needs a particular unique service, or
because a firm will not do business on any other
basis. However, as a matter of policy, a port
should attempt to eliminate contractual assump-
tion of risk whenever possible. Where there is
leverage, efforts should be made to transfer risk
to the other contracting party.

All matters pertaining to contractual transfer of
risk should be reviewed by legal counsel and
others who are familiar with legal and business
implications of the contract.

In some instances, the risk assumed in the con-
tract will explicitly identify primary exposure
areas. An example of this wouid be a construc-
tion contract for a new dock, where the
contractor is required to specifically assume li-
ability for bodily injury and property damage to
others, and to his employees, arising out of the
performance of the work.

In other cases, the potential exposure may be
latent, due to the fact that the contract is silent in
a particular area. An example of this would be
where a port hires a helicopter to photograph
certain port-owned facilities along with adjoining
neighboring property, and the rental agreement
is silent as to responsibility for injuries or dam-
ages arising out of use of the helicopter. It is
important that exposure to a port should be spe-
cifically identified and analyzed by those who are
familiar with both the legal and risk management
implications of a contract to determine what the
exposures are, and which exposures have been
assumed or transferred.

Liabilities are inherent in a wide variety of activi-
ties and services related to contractual
agreements, and care should be taken to see
that a port is properly insulated against liabilities
that should have been clearly assumed by the
other party to the agreement. Contractual risk
assumption or transfer can occur under a wide
variety of agreement including:

e Construction Contracts
e Lease Agreements

e Purchase Orders

¢ Rental Agreements

e Maintenance Contracts

e Service Agreements
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e Warranties

e Vendors

¢ Mutual Aid Agreements
e Verbal Agreements

e Contracts of Sale

e Charters

The most commonly found example of contrac-
tual transfer of risk for ports is in the port tariff. A
landlord typically has only minimal liability for
damage to ships or injury to stevedores or crew
during the loading and unloading process be-
cause the tariff makes the user of the port
facilities responsible for such damages.

Aircraft Liability

Liability related to use of aircraft is comparable
to that under automobile insurance. A port does
not have to own an aircraft to incur liability.
Rental, charter, or use of any non-owned aircraft
on behalf of a port may result in liability should
the aircraft injure persons or damage property.
Additionally, the use of port property as a landing
area (heliport) or hangar facility can result in li-
ability to an aircraft owner or operator similar to
the exposures under garage or garagekeepers
insurance.

Watercraft Liability

As with automobiles and aircraft, a port may in-
cur liability from either owned or non-owned
vessels. Port vessels can be involved in occur-
rences with other vessels or property resulting in
injuries to both the port’s crew and third parties
as well.

Liabilities may arise from pollution situations and
for removal of wrecks that block or impede navi-
gation. A port with a fireboat(s) may also be
exposed to liability from fire fighting activities.

Pollution Liability

Exposures can vary depending largely on
whether or not a port handies or stores petro-
leum, flammable or hazardous materials, the
volume of such goods handied, and the potential
they pose for pollution and contamination. Pol-
lution liability can be a gradual occurrence over a
period of time such as leakage from a storage
tank or sudden or accidental, such as a fire, ex-

plosion or tank collapse. Required clean-up
costs can make up a significant portion of pollu-
tion liability claims. Exposures may exist from
old or prior uses of a port's property. Remedia-
tion costs can be substantial.

Pollution liability can be based on common law,
the Federal Water Pollution Control Act of 1972
and its amendments in the Ciean Water Act of
1977; the Oli Pollution Act of 1990; the Clean Air
Act of 1970 and its 1990 amendments; the
Emergency Planning and Community Right-to-
Know Act of 1986; and the Noise Control Act of
1972 and other state or federal statutes. In ad-
dition to pollution losses arising from the
discharge, claims for disposal or seepage of
contaminants into or upon land, water, or air, can
be based on the generation of smells, noise,
vibration, light, or other sensory phenomena.

Professional Liability

A growing area of liability exposure is that relat-
ing to the errors or omissions of empioyees
acting in a professional capacity. In these in-
stances, the employee and port may both be
held responsible, the employee directly and a
port vicariously.

Professional liability insurance should be consid-
ered for the following professions:

e Health care professionais

» Accountants and financial analysts
e Lawyers

e Surveyors

s Engineers

e Non-employee trustees of benefit plans
¢ Consultants

¢ Police or harbor patrols

e Fire departments

o Pilots

e Harbor masters

The liability of accountants, financial analysts,
lawyers, surveyors, or engineers will generally be
minimized by the fact that they are not in public
practice. As long as the port is the only organi-
zation to which they provide their professional
skills they are relatively shielded from liability
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claims — so long as the port itself chooses to
absorb their mistakes (if any) as a business risk.
Outside counsel, of course, should rely on its
own professional liability insurance.

Ports with their own police, guard, or security are
exposed to claims for such acts as false ar-
rest/detention, malicious prosecution, libel,
slander, wrongful entry/eviction, assauit-battery,
violation of civil rights, and abuse of prisoners.

Fire fighting departments can also incur liabilities
such as when they are allegedly negligent in
their fighting of a fire (improper equipment, faulty
equipment, failure to recognize fire fighting
needs for special exposures, etc.).

Completed Operations Liability

This is a stand-alone companion coverage to
Products Liability. Completed operations liability
includes bodily injury or property damage arising
out of work completed by or on behalf of a port
after the acceptance of the work or after it is put
to its intended use.

Personal Injury Liability

Personal injury liability claims can arise out of a
variety of allegations including libel, slander,
defamation of character, false arrest or impris-
onment, malicious prosecution or invasion of the
rights of privacy.

Fiduciary Liability

Passed in 1974, the Employment Retirement
Income Security Act (ERISA) deals primarily with
employee welfare plans. The Act holds the
trustees of these plans to the standard of an or-
dinary, reasonable, and prudent expert.
Reliance upon outside, professional advice is not
a defense.

Employee Benefits Liability

This is often confused with Fiduciary liability.
Employee benefits liability refers to the common
law liability that can arise out of errors or omis-
sions in the administration of the port’s employee
benefits programs. These can result from im-
proper advice, mistakes in enroliment, errors in
counseling as to plan options, and from other
acts or failure to act.

Joint Ventures

Ports can become exposed to risk arising out of
activities of others when they participate in joint
ventures. A joint venture may involve a regional
security or fire fighting organization, joint owner-
ship or operation of special loading and storage
facilities, joint operations of railroad facilities, etc.
To the extent the written joint venture agree-
ments establish liabilities through hold harmless
and indemnity agreements or insurance provi-
sions, these must be reviewed to determine a
port’s liability exposures. Also, a port can find
itself exposed to significant unknown risk when a
joint venture agreement does not address these
important subjects.

Wharfinger’s Liability

Docks and wharf owners have a recognized li-
ability to provide for safe berthing of visiting
vessels. They must exercise care to protect cli-
ents’ property from damage from causes which a
port can reasonably control

Ports, in general, rely heavily on their tariffs and
hold harmless and indemnification provisions to
insulate and protect against claims involving
property damage to vessels, cargo, and bodily
injury to crew, stevedores, etc. To the extent
that a port does not negligently contribute to a
loss, such provisions may be sound and reliable.
However, in any claim or loss situation where a
port is judged negligent, injury and property
damage liabilities can be substantial.

Mutual Aid Liability

Ports will, at times, participate in mutual aid
agreements with other organizations. These
agreements will most often involve the areas of
fire fighting, fire inspections, hazardous waste
material handling, oil spill clean up, and police
activity. Care should be taken to structure the
agreement to minimize potential liabilities. For
example, a mutual aid agreement with a nearby
chemical complex for fire fighting may be sound
and desirable. However, there should be ade-
quate and regular training of a port’s fire fighting
personnel in any special or unique fire fighting
requirements that may be present at the chemi-
cal complex. Otherwise, improper fire fighting
could result in a claim for damages against the
port.

CHAPTER 4: Identification of Loss Exposures

4--7

REVISED 6/99




Charterers Liability

Ports, from time to time, charter watercraft. This
can involve the charter of a dredge, a floating
crane or pile driver, a temporary replacement for
a police or fire boat, or a passenger boat to take
people on a tour of port facilities (such as might
be done on completion of a new important addi-
tion to the port’s facilities or for a special event).
The usual liabilities exist in such situations (po-
tential for damage to the vessel under charter,
damage to property of others, injury to employ-
ees, and injury to others). Particular care shouid
be exercised in those cases where the vessel is
chartered with captain and crew. In these cases,
the port can still be held liable for claims arising
out of use of the vessel. Hold harmless and in-
surance requirements contained in the charter
agreement should be reviewed carefully and evi-
dence of insurance obtained from the charter
operator.

Liability to Employees

Workers’ Compensation, Other Statutory
Liabilities, and Employers’ Liability

Every employer is exposed to the liability inher-
ent in work related employee accidents or
occupational illnesses. These are typically “no
fault” situations where the employee does not
have to prove negligence on the part of a port.
The empioyee must establish only that the injury
in an accident arose out of employment.

The employer's statutory obligation in most
cases is to provide for all required medical care,
disability payments for wage loss, and death
benefits.

There are many different iaws applicabie to em-
ployee injuries. Each state has its own workers’
compensation law and the scope of benefits
varies from state to state. In addition, depending
on the circumstances of a given injury, federal
workers’ compensation statutes may apply. The
two federal laws that may apply to a port's em-
ployees are the Federal Longshore and Harbor
Workers’ Compensation Act (USL&H), and the
Jones Act.

Except for employees of governmental bodies
(who are specifically exempted from the
USL&H), any employee working around naviga-
tional waters may fall under USL&H. These

benefits are typically substantially higher than
state workers’ compensation benefits.

If a port owns vessels and employs crewmen, it
may be subject to the Jones Act, which imposes
the obligation on the employer for transportation,
wages, maintenance and care for disability, or
illness incurred by employees on the vessel.

General maritime law may also be applicable
should a port owned or operated vessel be found
unseaworthy, after injury to a crew member.
Unlike state workers’ compensation acts where
liability is limited, the Jones Act is a negligence
type act without statutory limitations for injuries
or medical benefits. In such circumstances, the
crew member has the right to bring action di-
rectly against the vessel and any liability that
exists is imposed against the vessel, rather than
the port (in rem actions).

Employers’ liability claims result from injuries not
included under the jurisdiction of a state or fed-
eral compensation act. Employers’ liability
claims are not common, but they do occur. Em-
ployers’ liability claims can result from such
occurrences as illegally employed minors, suits
from spouses for loss of consortium, and em-
ployees of third parties working for a port where
there is a contractual assumption of liability by a
port.

Employers’ liability claims can also arise out of
dual capacity situations. These arise when an
employee is also a “consumer.” The allegation
is that, as a consumer, an employee should be
entitied to sue as a consumer with employer im-
munity waived. Dual capacity claims are an area
of concern to employers. However, as with most
employers liability claims few, if any, are suc-
cessful.

The Occupational Safety and Health Act (OSHA)
or similar state statutes are designed to ensure a
safe work place for employees. While not di-
rectly related to liability for employees, they do
create liabilities for employers, typically in the
form of costs for both compliance with regula-
tions and in fines and penalties for failure to
meet required safe working conditions. Attention
to OSHA requirements is a prudent application
of sound risk management practices.

Terminal Operators Liability

Like any other business enterprise, a port is ex-
posed to losses from the existence of its
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premises and those operations conducted at and
from those premises. All other exposures to loss
emanate from the port environs and operations
thereon.

Exposures exist from bodily injury and property
damage to the general public, visitors, contrac-
tors, and others working at port facilities, vessels
and their cargo, and surrounding property. In-
surance normally covers (1) liability from the
premises hazard and operations necessary or
incidental thereto, (2) vicarious liability from the
operations of contractors or sub-contractors, and
(3) liability assumed under contract, products,
completed operations, personal injury and the
ownership, operation, maintenance, loading or
unloading of watercraft.

Garage Operations

All ports have parking facilities for employees,
clients, visitors, and others with business at the
port. These require no special treatment other
than the care exercised at all port facilities.

Some ports have paid parking areas and some
even provide valet parking. These activities are
outside the normal scope of a port’s operations
and offer unique exposures to loss, which must
be considered.

Park and lock facilities create a situation requir-
ing a duty to warn of dangers to the business
invitee. Failure to provide normal security or ai-
lowing parking in dangerous or unsuitable areas
will create liability exposures.

Valet parking can also create a situation which
requires a higher degree of care, including pro-
tection from harm, for the invitee.

Also, exposures exist from the operation of
automobiles resulting in bodily injury or property
damage to others and damage to the automobile
itself.

As respects damage to automobiles belonging to
others, for which a port is providing parking fa-
cilities, exposures arise from collision of the
automobile and comprehensive perils such as
windstorm, fire, theft, vandalism, glass break-
age, flood, etc.

Exposures must be measured in terms of the
value of individual automobiles and the aggre-
gate value of all automaobiles at risk from a single
occurrence.

Then, the decision to treat collisions or compre-
hensive exposures separately or together is
required. Normally, collision loss involves single
automobiles and may be considered for self-
insurance treatment.

Comprehensive exposures involve many auto-
mobiles exposed to the same loss and can be
significant. Insurance with an acceptable occur-
rence deductible is prudent.

If the decision is made to insure, then two forms
of “Garagekeepers” coverage are available:

1) Direct Damage — payment is made without
regard to liability and may be written as ex-
cess of an owner's own insurance (covers
the owner’s deductible) or as primary insur-
ance without involving the owner's
insurance.

2) Legal Liability — provides defense to a port
and will pay only if liability is imposed.

Damage to Owned or Leased
Property

All ports have the loss potential associated with
damage to, or destruction of, owned or leased
property. The obvious loss exposures are those
related to buildings and their contents, to equip-
ment, and to vehicles. These classes of
property are all readily insurable. We will com-
ment in this section on some of other property
risks to which a port is exposed.

Piers, Wharves, and Docks

These are common to all ports. However, they
are often not insured. Flood damage, collapse,
wave damage, slippage of pilings, damage or
loss of pilings below the water line, unreported
dock damage (such as by vessel collision), and
earthquakes are all examples that are typically
not insured.

Electronic Data Equipment and Media

Loss exposures in this area are often uninsured
or overlooked. Equipment should be both lo-
cated above the ground floor to protect against
water damage and located in non-combustible
buildings. Special hazards include possible
power surges, short circuits, damage caused by
dampness, dryness or extremes of temperature
(such as might occur through failure of an air
conditioning or heating system), and electronic
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or mechanical failure. Media can be subject to
accidental erasure, to magnetic injury, and to
damage resulting from breakdown or malfunc-
tion, in addition to the more obvious loss
exposures such as fire and other standard
causes of loss.

Storage Tanks

These are often not insured if constructed of
metal or concrete. One could easily believe that
there is only minimal chance of loss, particutarly
if no flammables or caustics are being stored.
However, storage tanks are susceptible to loss
from collapse, vehicles, vessels, and from such
incidents as tornadoes, hurricanes, and earth-
quakes. Including such assets in an overall
property insurance program is generally worth
considering.

Boiler, Machinery, and Equipment
Breakdown

Machinery and equipment breakdown often re-
sults in significant repair costs. Large
transformers, motors, air conditioners, cranes,
electric control panels, compressors, pump gen-
erators, and other equipment can fail,
breakdown, or be subject to electric injury. Boil-
ers and other pressure vessels are subject to
cracking and explosions where mechanical and
safety controls fail or malfunction.

In addition to damage to the equipment itself,
explosions create potential exposures for dam-
age to surrounding equipment as well as
buildings housing the boilers and machinery.
Consequential loss exposures frequently far ex-
ceed costs associated with repairs to boilers,
machinery, and equipment. Objects of small
value can cause losses far in excess of the value
of the object. A small cooling fan which breaks
down can cause failure of a much larger or more
complex piece of equipment, resulting in a siz-
able loss.

Mobile Equipment and Vehicles

Railroad switch engines and cars, cranes,
trucks, loading and unloading equipment, ship
trimming equipment, bulldozers, and other simi-
lar types of equipment are by their nature usuaily
not readily susceptible to severe damage as they
are generally of heavy construction. In some
cases, the loss of a single piece of equipment
may not be significant. However, a major foss
occurrence involving a number of such items in

one incident can result in a substantial expendi-
ture for repairs or replacement equipment.
Explosions, fires, floods and hurricanes all can
cause significant losses to such equipment.

Fire Sprinkler Leakage

Warehouse and storage facilities often have
automatic sprinkler systems for fire protection.
Whenever a facility has sprinkiers, the exposure
to water damage from accidental discharge, or
rupture of the system, is present. Coverage for
such damage is available by endorsement to
property insurance policies. It should be noted,
however, that standard sprinkler leakage cover-
age includes only the water pipes and heads of
the system. Large sprinkler leakage losses have
resulted from breakage of underground feed
mains. Without specifically covering the feed
mains as well, such damage wouid not be in-
sured.

Bridges

Many ports own and operate bridges as part of
their normal operations, and, many are served
by bridges owned and operated by others
(authorities, municipalities, private companies).

Usually, bridges over navigation channels will be
designed to avoid impeding navigation. These
can include lift bridges, draw bridges, and swing
bridges.

A port must consider not only exposures of direct
damage to the bridge itself but also exposures
from mechanical breakdown or damage to the
mechanism which operates the bridge.

Loss exposures exist from the cost of repairing
or replacing a bridge, the cost of repairing or re-
placing machinery, gears, etc, and lost
revenues from the inability to move either ves-
sels or land vehicles through or over a bridge.

If a bridge becomes inoperable or unusable,
consider the alternatives available. Are there
alternative routes to move traffic, can vessels be
berthed at other piers or docks, or can traffic can
be diverted to other ports? Crisis management
is @ must if bridges are an essential part of a
port’s operation.

Boats and Barges

Ports generally own some watercraft, which may
be small and of low value. Physical damage to
these type boats, such as those used for inspec-
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tion of docking areas and vessels, or to take
soundings, are probably well suited to self-
insurance. However, larger vessels of significant
value are typically insured. Care should be
taken to be sure that all special ouffitting or
equipment that is part of a vessel (cranes, com-
pressors, pumps, tanks, etc.) are included in a
vessel’s total value for insurance purposes.

Locks

Some ports may own locks as part of their facili-
ties. The most obvious exposure is that related
to collision from vessels. Floods can also dam-
age locks if the flood water is of sufficient
volume and strength. Where an exposure ex-
ists, a decision to insure or retain the risk must
be considered.

Radio Masts and Antennas

Ports will sometimes have a communications
center that includes broadcasting and receiving
antennas. Masts and antennas can be damaged
by lightning, wind, and other perils. When masts
and antennas are of more than incidental value,
insurance should be considered. Antennas gen-
erally are not covered by standard insurance
policies without special endorsement.

Valuable Papers and Records

Ports will, at times, have what are considered to
be valuable papers and records. These are rec-
ords that are not maintained on electronic data
media (discs, tapes, etc.). Examples include
blueprints, deeds, engineering drawings, maps,
abstracts, leases, etc. The cost to reproduce
such documents, if lost or destroyed, can be sig-
nificant. Standard policies provide small sub-
limits, if at all. Reproduction before a loss is the
best insurance along with safe storage. Where
neither is practical, securing insurance coverage
should be considered.

Accounts Receivable

Destruction of accounts receivable represents a
special loss exposure from the inability to collect
or even know the amount of moneys owed by
customers. In addition to loss of revenue, a port
can have additional costs including:

e Interest charges on loans to offset the reve-
nue lost;

e Higher than customary collection expenses;

e Expenses incurred to reconstruct, to the ex-
tent possible, the records of accounts
receivable.

Crime

Loss exposures from crime arise from two
sources, employee dishonesty and third party
theft including burglary, robbery, pilferage, for-
gery, etc.

Third party losses are usually immediate and
easily discovered. Employee losses are more
insidious and can occur over a long period of
time. Embezzlement, check kiting, cash or in-
ventory pilferage are difficult to detect and can
result in a large aggregate total although each
transaction is small.

When considering insurance, the amount of
coverage for third party theft of money, securities
or other property, the amount at risk at a given
time is the proper amount to be insured. Em-
ployee dishonesty limits are more difficuit to
measure because of the time over which losses
can oceur.

The best protection is the proper application of
security, physical protection, internal controls
and procedures and audits.

Loss of Use of Property

Loss of use of property can result in both direct
and indirect losses. A direct loss includes the
loss of revenues resulting from damage to or
destruction of a revenue-producing facility or
assets. An indirect loss could include extra ex-
penses incurred to continue operations such as
employee overtime to carry out necessary func-
tions manually, air freight, rental expenses for
temporary equipment.

The “loss of use” exposure is referred to in the
insurance business as “Time Element Risk,” as
all such losses are related to the time period for
which there is loss of use.

All ports are subject to varying degrees of the
“loss of use” exposure. The measure of expo-
sure is the amount of lost profit and continuing
expenses, or extra expense incurred in operating
alternative systems, or a combination of both
during the period that damaged facilities are be-
ing repaired or replaced. These also include
extraordinary expenses incurred in expediting
the return to normal operations.

CHAPTER 4: Identification of Loss Exposures

4--11

REVISED 6/99




Channel Blockage

This can result from both direct and indirect
causes including the sinking or stranding of ves-
sels, weather related incidents affecting the shop
channel (silting, shifting, etc.) or “Humpfrey the
Whale” type incidents (a lost whale in the Sac-
ramento ship channe! forced closure of the
channel during rescue operations).

Damage to Real and Personal Property

Any part of a port’s facilities (docks, warehouses,
silos, cranes, conveyor systems, storage tanks,
etc.) is at risk of damage or destruction. Likely
events include any of the perils that can damage
property, such as fire, windstorm, explosion,
flood, earthquake, vessel coliision, etc. Busi-
ness interruption loss is a consequential
exposure resulting from damage to real and per-
sonal property.

Facilities Leased or Rented to Others

Many ports operate in a landlord capacity where
land, warehouses, and docks are leased to oth-
ers. In such cases, the potential “loss of use”
exposure is generally governed by the terms of
the lease or rental contract. If a port’s contract
requires continued payment of rent even though
the property may be severely damaged or de-
stroyed, then there may be little or no business
interruption exposure to the port. However, typi-
cally, such contracts will contain clauses that
cancel the obligation to continue rent payments
because of damage to the facilities from “acts of
God” or other causes. Care must be taken to
determine if an exposure presented by any rental
or lease agreement terms or conditions present
risk of loss to a port.

Consequential Loss

Ports with warehouses for temperature/humidity
controlled goods have a special exposure from
interruption of refrigeration resuiting in spoilage
of stored goods.

Also, certain products may be stored in bulk
tanks where the contents must be kept at fixed
temperatures to allow for pumping, to prevent
solidification, or to prevent a chemical reaction.
Loss of temperature, fractures in tanks, or dam-
age to equipment can result in substantial
business interruption losses. Port tariffs will, in
most cases, place liability for such loss on the
customer. However, where such losses can be

shown to result from the port's negligence, the
tariff hold harmless agreement may not be en-
forceable.

Contingent Business Interruption
Exposures

This is a loss exposure to a port resuiting from
third party property destroyed or damaged. Ex-
amples of contingent business interruption
include:

¢ Damage to a non-owned lock that prevents
vessels from using port facilities.

« Damage to a non-owned bridge that pre-
vents or impairs the movement of rail, truck,
or vessel traffic.

o Damage to the facilities of a crane manu-
facturer that delays delivery of a new crane
for a dock. Without the crane, the use of the
dock is limited from its intended operation
with a resulting loss of revenue.

e Severe damage to a nearby manufacturing
or processing plant that utilizes port facilities
to import bulk raw materials or other neces-
sary goods.

e Interruption of incoming utility service (gas,
electricity, water) resulting from damage at
utility facilities.

Contingent loss exposures are present in many
situations and are often overlooked in the risk
identification process.

Transit Business Interruption

This type of business interruption is a loss expo-
sure from transportation of a critical piece of
equipment or other property. For example, a
loading system is being delivered by barge. The
barge is involved in an accident causing sub-
stantial damage to the equipment. The planned
start-up date is significantly delayed while the
equipment is salvaged for repair, or replaced.

Loss of Information

This can involve loss of property comprising data
processing media, other valuable records, and
information in conventional form. If duplicate
data and records do not exist, a port must incur
the expense to reconstruct the lost information to
the fullest extent possible.
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Leasehold Interests

Ports holding tenancy under an advantageous
lease can lose such advantages if the leased
building is severely damaged or destroyed and
new leased space must be arranged at a higher
cost or less liberal terms. Inflation or high occu-
pancy rates can substantially increase real
estate values and the attendant cost of leasing
space. A port with favorable leases should rec-
ognize the loss potential that exists should the
lease be lost resulting in relocating to more ex-
pensive quarters.

Strikes

Employee relations will, at times, deteriorate to
the point where strikes may occur. Failed labor
negotiations can result in a strike, which may
shut down a port facility. The principal difference
between a strike and the other loss exposures
discussed is that a strike is not inherently acci-
dental, and does not, in itself, involve damage to
or destruction of a physical asset.

MANAGING ENVIRONMENTAL
HAZARDS

Managing the risks associated with environ-
mental hazards presents a number of unique
challenges. If properly managed, loss exposures
can be significantly minimized. One of the basic
premises of minimizing environmental liability is
having in place an action plan to respond to pol-
lution contingencies. A key element in such
plans is clear instructions concerning notification
of appropriate governmental agencies. Some
statutes, such as the Oil Pollution Act of 1990
and the Emergency Planning and Community
Right-to-Know Act of 1986, place great empha-
sis on such notifications.

Also, knowledge of the growing field of environ-
mental audits and the role of the International
Organization for Standardization’s (ISO’s) Envi-
ronmental Management Standards is a crucial
skill needed today.

It is important to have a basic understanding of
some of the laws that affect the management of

environmental hazards. In addition, knowing the

agencies involved and the resources availabie
can reduce critically important response time.
The following is a summary of laws, agencies
and other related information.

Lamiting Lsabllity of Ports for

to human heazm or the envi iture
exercise. such rights may be cons:dered negh-
gent.

If lease language aliows the port any right of in-
spection or monitoring, it is important to ensure
an._appropriate regular program for the port's
response to potential tenant non-compl:ance
with environmental laws is in place, followed,
and documented.
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Subject Areas for a Program s Procedure for response
Inspection issues » - Ensure appropriate response.
‘ , - is made by port, within a reasonable,
s If all properties cannot be inspected more specific period of time after port's notice
than once a year due to manpower or other of a tenant violation, as to the remedy to
issues, properties can be “ranked” according be exercised in a particular situation.
to potential likelihood for environmental .is- . ’
sues and those highly ranked properties can > Document and consistently follow deci-
be inspected on a more frequent basis. sion.
¢ UReview eheckiist o be used: > Schedule routine monthly status meeting
' : for enviconmental group (i.e., Environ-
» Checklist is part of documentation mental. Department, Real Estate, and
showing port’s due diligence and assists Legal Department). Agenda to include
in defense against negligence allega- internal review of all ongoing instances
tions if properly maintained. of tenant non-compliance, scheduling of
. v follow-up inspection or planning contact
> Checklist should clearly document fre- with tenant to monitor tenant's progress
quency and results of regular, diligent on remedying problem and progress,
inspections. and ensuring decision is made about
o how should resolve issue (i.e., ter-
PeliChecisti shiotlg have @ space. for minagatOﬂ lease, report the &u!atton
documentation of any immediate threat remediate and seek reimbursement
to public health or environment. to show from tenant, etc.)
that there is no immediale threat, thus P
diminishing the issue of the port’s negli- Other issues

gence in leaving a situation unresolved.
However, if this type of approach is .
taken, the port MUST follow up and be
prepared to step in and resolve the issue
if.a threat exists.

Checklist should have space to identify
port's prompt response and how the
situation was handied. Software, such
as Caribou, can be used to aid in this
effort.

Notification/Enforcement Against Tenant

s Procedure for notification of tenant orally and
in writing:

¥

> Direct tenant to cure

> Notify that port may terminate lease if
violation not. corrected in  speci-
fied/reasonable time.

L 2

> Advise that the port may be required to
report non-compliance. By virtue of port
landowner status and knowledge, it may
be deemed to have “allowed” (i.e., no
person shall cause, suffer, allow...).

¥

Advise that port may step in to cure vio-
lation and charge tenant for costs. -

Risk assessment

»

Conduct a risk assessment for all poten-
tial new tenants prior 1o entering a lease.
A checklist could be developed to assist
in such an assessment, focusing on is-
sues such as the potentially hazardous
nature (or lack thereof) of tenant's in-
tended operations and past compliance
record.

Utilize risk- assessment to tailor appro-
priately protective and restrictive lease
provisions and perhaps to rank tenants
for the frequency of inspection required
based upon intended operations and
materials used.

insurance upon renewal of lease

»

If continuing environmental problems
exist, rent, security deposit-or bond pro-
visions could be modified -or added to
account- for port’s increased potential
exposure.

Similarly, if necessary lease could. be
terminated.

“Permitted Use” definition in lease

CHAPTER 4: Identification of Loss Exposures
REVISED 6/99

4--14




»  Define as specifically as possible.

> Allows port to more readily exercise its
remedies under the !ease if regu!ar in-
spection eveals  deviation  from
permitted operations:

>  Allows port to assess and rank property
regarding frequency. of inspection.

. Canszstency necessary regardmg exercise of
port's remedies under lease.

port bu caused by tenant to be
paid by tenant as part of rent, with non-
payment a default of the lease.

¥. .Consider requiring increased _security
deposit or another envxmnmenta! re-
spon seeunty deposit, particularly for
high-risk tenants.

Sample Language

“Section 4.02. Specifically Prohibited Use. Ten-
a) use, occupy, or permit the use or
y of the Leased Premises or use
Landlord’s-@ther property for any purpose or in
any manner which is or may be, directly or indi-
rectly iy inconsistent with the requarements of
Section 4.01 hereof, (i) violative of any of the
Legal Requirements, (i) ‘dangerous to life,
health, the environment or property, or a pubhc
or prwate nuxsance. or (iv) dvsruptwe to the ac-
tivities of any other tenant or occupant of
property adjacent to the Leased Premises, (b)
commit or permit to remain any waste to the
Leased Premises, or {¢) commit, or permit to be
committed, any action or circumstance in or
about the Leased Premises which, directly or
indirectly, would or might justify any insurance
carrier in canceling the insurance policies main-

tained by Tenant or Landlord on the Leased
Premises and mprovements thereon.

“Section 4.03. Enwronmentai Restncttons
Tenant shaﬁ not cause or permit 3ny Hazardous_
Matenals to be generated treated stored on or

obitgatnons to protec.t heait or the
: s Mqt\ ials” s

v aQ '
prrvate party mdudmg but not limited to, the
lowing:

(a) “The violation of any federal, state, or local
statute or regulation;

(b) “The loss of any operating permit;

(¢) “Any enforcement action undertaken by any
federal, state or local govemmentat agency,
or any private party;

(d) “The institution of any lawsuit by any gov-
ernmental entity or any private party, or

(e) “The service of a potentially responsible
party demand letter from any private or gov-
ernmental party.”
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Organizations and Agencies

Federal

Environmental Protection Agency (EPA)

The purpose of the federal EPA is the protection
of the environment today, and, for future genera-
tions to the fullest extent possible under the law.
The Agency’s mission is to control and abate
poliution in the areas of water, air, solid hazard-
ous waste, pesticides, toxic substances, noise,
and radiation. EPA’s mandate is to mount an
integrated, coordinated attack on environmental
poliution in cooperation with state and local gov-
ernments. Recent Brownfields legislation
changes what had been an adversarial relation-
ship to that of a partnership between
government and industry.

It should be noted that states have “Departments
of Environmental Protection” that have delegated
authority from EPA, as well as legislated state

authority over water quality, air quality, hazard-

. ous materials, and waste management. These
agencies can be involved in everything from
construction permitting near wetlands to the
proper disposal of fluorescent bulbs.

Occupational Safety and Health
Administration (OSHA)

The Occupational Safety and Health Administra-
tion functions under the United States
Department of Labor. Its primary purpose is to
prevent workplace injuries and protect the heaith
of America’'s workers. Its enforcement powers
are largely derived from the Occupational Safety
and Health Act of 1970. OSHA's staff of in-
spectors, investigators, engineers, physicians,
educators, standards writers, and other person-
nel reaches out to the American public through
technical assistance and consultation programs.

U.S. Coast Guard (USCG)

Founded in the 1790s as part of the Department
of Treasury, the USCG is now part of the De-
partment of Transportation. Its mission is to
enforce the rules of navigation, including vessel
traffic management and recreational boating
safety, regulate merchant marine licensing and
exams, regulate vessel design and operation for
safety and environmental protection, administer
vessel documentation, and oversee vessel re-
sponse and shipboard oil pollution emergency
plans.

Among the USCG responsibilities that may be of
concern to risk managers are:

* Proper receiving, storing, and shipping of
hazardous cargo

» Placarding and stowage of hazardous cargo

* Emergency response to hazardous cargo
releases

* Inspection procedures for certain high-
hazard cargoes

e Employee training and retraining on hazard-
ous material regulations

e Fire prevention requirements on berths,
piers, and vessels

* Local hurricane contingency planning

» Coordination of military deployments through
the terminal

Additionally, the USCG often assigns some of
their younger officers to a terminal or port to
learn industry practices and procedures. This
can be an excellent opportunity to educate future
compliance officers as to the real problems and
exposures faced by entities attempting to earn a
profit while complying with applicable regula-
tions.

Some pertinent regulations are:
e 33 CFR Part 126 (Explosives)
e 33 CFR Subchapter M (Oil Spill Liability)

e 49 CFR Subchapter C (Hazardous Materials
regulations

U.S. Army Corps of Engineers (USACE)

USACE provides engineering, construction
management, and environmental services to
defense and civilian agencies, as well as to the
nation. Some of the agency’s many responsibili-
ties include: planning, designing, building and
often operating and maintaining projects that
provide river and harbor navigation, flood control,
water supply, hydroelectric power, environmental
restoration, wildlife protection, and recreation;
protecting U.S. waterways and wetlands; and
undertaking disaster relief and recovery work.
USACE also issues permits for dredging proj-
ects.
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Federal Emergency Management Agency
(FEMA)

Founded in 1979, FEMA is an independent
agency of the government. The agency is re-
sponsible for the U.S. emergency management
system and works to reduce risks, strengthen
support systems and help people and their
communities prepare for and cope with disasters
regardiess of the cause.

The range of FEMA's activities is broad and in-
cludes: administering the national fiood and
crime insurance programs; advising on building
codes and flood plain management; coordinating
the federal response to a disaster; and making
disaster assistance available to states, commu-
nities, businesses, and individuals.

National Oceanic and Atmospheric
Administration (NOAA)

An administration within the Department of
Commerce, NOAA's mission is to describe and
predict changes in the Earth's environment, and
conserve and wisely manage the United States’
coastal and marine resources. Four of NOAA’s
agencies are the National Weather Service
(NWS), the National Marine Fisheries Service
(NMFS), the Office of Oceanic and Atmospheric
Research (OAR), and the National Ocean Serv-
ice (NOS).

One of NOAA’'s many responsibilities is to pro-
mote safe navigation by managing the nautical
chart data collection and information programs.
The only official chartmaker, NOAA produces
marine navigation and tidal current charts, as
well as tide tables. Another responsibility is to
administer agency programs that support the
domestic and international conservation and
management of living marine resources.

National Institute of Occupational Safety and

Health (NIOSH)

NIOSH was established to conduct research on
a national level to eliminate on-the-job health
and safety hazards. NIOSH is responsible for
identifying workplace safety and job health haz-
ards and for recommending changes in heaith
and safety regulations. NIOSH conducts re-
search to study- the effects of exposure to
hazardous substances and other factors in-
volved in occupational health and safety.

Non-Federal

Air Quality Management District (AQMD)

The Air Quality Management District controls
emissions from a variety of stationary sources of
air poliution. The AQMD continually monitors air
quality at many different locations and notifies
the public whenever air quality is unhealthful.

Board of Equalization (BOE), or its equivalent

For example, in California one of the functions of
the Board of Equalization is to administer Envi-
ronmental Taxes through the Environmental
Fees Division. These environmental taxes in-
clude an annual Hazardous Waste Generator
Fee and Waste Reporting Surcharge Fee, a
quarterly Underground Storage Tank Fee, Ex-
tremely Hazardous Waste Permit Fee, and a
Hazardous Substance Disposal Fee.

American Industrial Hygiene Association
(AIHA)

The American Industrial Hygiene Association is
engaged in protecting the health and well-being
of workers and the general public through the
scientific application of knowiledge concerning
chemical, engineering, physical, biological, or
medical principles to minimize environmental
stress and to prevent occupational disease.

National Fire Protection Association (NFPA)

This is a non-profit organization dedicated to fire
safety, fire research, and education. [t publishes
a number of publications on fire safety and pre-
vention.

Technical Resources

Chemical Transportation Emergency
Center (CHEMTREC)

CHEMTREC provides emergency information
about hazardous chemicals involved in trans-
portation accidents 24 hours a day. The
nationwide telephone number is 1-800-424-
9300. Information is provided on response ac-
tions and procedures to follow in the event of a
spill, leak, fire, or exposure.
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Chemical Evaluation Search and
Retrieval System (CESARS)

The Chemical Evaluation Search and Retrieval
System is part of the ongoing cooperative effort
to regulate toxic chemicals in the environment by
the Michigan Department of Natural Resources
and the Ontario Ministry of the Environment.
CESARS contains profiles on chemicals of envi-
ronmental concern. Each record consists of
chemical identification information and provides
descriptive data on up to 23 topic areas, ranging
from chemical properties to toxicity to environ-
mental transports and fats.

Chemical Information (CHEMINFO)

CHEMINFO provides comprehensive, practical,
summarized occupational health and safety in-
formation on chemicals. Produced by the
Canadian Centre for Occupational Health and
Safety, occupational health specialist, each
chemical profile uses non-technical language to
describe potential workplace hazards and control
. measures. Each profile provides a detailed
evaluation of health, fire and reactivity hazards,
as well as recommendations on topics such as
handling and storage, personnel protective
equipment, accidental release, first-aid, and
hazardous classifications.

Chemical Hazards Response Information
System (CHRIS)

The Chemical Hazards Response Information
System database represents the literal text of
the United States Coast Guard printed CHRIS
Manual. CHRIS was developed in 1985, and
new records are added periodically. It was de-
signed as a comprehensive source of
emergency response information for those indi-
viduals in the transport of hazardous materials.
However, it is useful for many emergency situa-
tions involving hazardous materials. Records for
more than 1,300 materials are provided in Eng-
lish.

Federal Health, Safety, Labor,
and Environmental Statutes and
Their Regulations’

[Citations are to the United States Code (U.S.C.)
or to the Code of Federal Regulations (CFR)]

To underscore the complexity of the legal sys-
tem, a good example of the interplay between
legal requirements that can lead to uncertainty to
everyday activity is the legal treatment of a ma-
rine terminal. The law deals with the terminal at
various times, and, occasionally, at the same
time, as different legal entities. The uncertainty
created by different liability concepts can be
viewed as an administrative obstacle to imple-
menting a risk management plan. For example,
a marine terminal can be viewed as one of eight
different legal entities, depending upon the facts.
(See Exhibit | in Appendix B, page B--10 for a
detailed discussion.)

The Clean Air Act (CAA)

Statute: The Clean Air Act (CAA), 42 U.S.C.
§87401-7431; 7501-7671q — Regulations: 40
CFR: e.g. Part 52 (EPA - Approval and Promuil-
gation of State Implementation Plan); Part 63
(EPA - National Emission Standards for Hazard-
ous Air Pollutants for Source Categories); Part
90 (EPA - Emission Standards for New Nonroad
Spark-Ignition Engines at or Below 19 Kilowatts);
Part 81 (EPA - Designation of Areas for Air
Quality Planning Purposes);, Part 82 (EPA -
Protection of Stratospheric Ozone/Incorporation
of Montreal Protocol Decisions); Part 89 (EPA -
Control of Emissions of Air Pollution from New
ClI Marine Engines at or Above 37 Kilowatts).

The Clean Water Act (CWA)

Statute: The Clean Water Act (CWA), 33
U.S.C. §§1251-1387 (also referred to as the
Federal Water Pollution Control Act of 1972), as
amended by the Oil Pollution Act of 1990 (33
US.C. §§2701-2761; 46 U.S.C. §3703a) -
Regulations: 40 CFR: e.g. Part 227 (EPA -
Ocean Dumping Testing Requirements); Part
228 (EPA - Ocean Dumping Site Designation);
40 CFR Part 110 (EPA - Oil Discharge Pro-
gram), 33 CFR: e.g. Parts 130-138 (USCG
pollution regulations); Parts 150 and 154 (USCG
- Response Plans for Marine Transporta-

' To the extent not pre-empted by Federal law,
state health, safety, labor, and environmental
statutes and their regulations wouid apply.
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tion-Related Facilities); 15 CFR: e.g. Part 990
(National Oceanic and Atmospheric Administra-
tion - Natural Resource Damage Assessments).

Comprehensive Environmental
Response Compensation, and Liability
Act of 1980 (CERCLA)

Superfund Amendments and
Reauthorization Act of 1986 (SARA)

Statute: The Comprehensive Environmental
Response Compensation, and Liability Act of
1980 (CERCLA), 42 U.S.C. §§9601-9675 (which
includes the Superfund Amendments and
Reauthorization Act of 1986 (SARA), Pub. L. 99-
499 & 99-563, 42 U.S.C. §§9611, 9671-9675, 29
U.S.C. §655) — Regulations: 43 CFR: e.g. Part
11 (Department of the Interior - Natural Re-
source Damage Assessments: Type A
Procedures); 40 CFR: e.g. Parts 51 (EPA - Re-
quirements for Submittal of Implementation
Plans), 279 (EPA - Standards for management
of Used Oil), 300 (EPA - National Oil and Haz-
ardous Substances Pollution Contingency
Plans).

The Noise Control Act of 1972

Statute: The Noise Control Act of 1972, 42
U.S.C. §54901-4918 — Regulations: 29 CFR
e.g., §1010.16 (OSHA - Longshoring and marine
terminals); §1910.95 (OSHA - Occupational
Noise Exposure).

Resource Conservation and Recovery
Act (RCRA)

Hazardous and Solid Waste Act
Amendments of 1984 (HSWA)

Statute: The Resource Conservation and Re-
covery Act (RCRA), 42 U.S.C. §§6901-6992k
(which includes the Hazardous and Solid Waste
Act Amendments of 1984 (HSWA), Pub. L. 98-
616) — Regulations: 40 CFR: e.g., Parts 261,
262, 264, 265, 270, and 271 (EPA - Hazardous
Waste Treatment, Storage, and Disposal Facili-
ties and Hazardous Waste Generators; Organic
Air Emission Standards for Tanks, Surface Im-
poundments, and Containers); Parts 148, 261,
266, 268, 271, and 302 (EPA - Hazardous
Waste Management System).

Hazardous Waste Operations and
Emergency Response (HAZWOPER)

Statute: SARA — Regulations: The Hazardous
Waste Operations and Emergency Response
(HAZWOPER) Regulations issued by OSHA, as
mandated by SARA — 29 CFR Part 1910

Toxic Substance Control Act of 1986
(TSCA)

Asbestos Hazard Emergency Response
Act of 1986 (AHERA)

Statute: The Toxic Substance Control Act of
1986 (TSCA), 15 U.S.C. §§2601-2629 (which
includes the Asbestos Hazard Emergency Re-
sponse Act of 1986 (AHERA), Pub. L. 99-519,
15 U.S.C. §§2641-2671) — Regulations: 40
CFR: e.g. Parts 750 and 761 (EPA - Disposal of
Polychlorinated Biphenyls (PCBs); Part 763
(EPA - Asbestos); Part 799 (EPA - Test Rule for
Hazardous Air Pollutants).

The Emergency Planning and
Community Right-to-Know Act of 1986
(EPCRA)

Statute: The Emergency Planning and Commu-
nity Right-to-Know Act of 1986 (42 U.S.C.
§§11001-11050) (EPCRA) — Regulations: 40
CFR e.g., Part 372 (EPA - Toxic Chemical Re-
lease Reporting; Facilities Inciuded; Toxic
Release Inventory Reporting; Community
Right-to-Know).

Longshore & Harbor Workers’
Compensation Act (USL&H)

Statute: Longshore & Harbor Workers’ Com-
pensation Act (USL&H), 33 U.S.C. §§901-944,
948-950 — Regulations: 20 CFR e.g.,, Parts
500-599 (Employees' Compensation Appeals
Board); Parts 800-899 (Benefit Review Board).

Jones Act
Statute: Jones Act, 46 U.S.C. app. §688.

The Occupational Safety and Health Act
of 1970

Statute: The Occupational Safety and Health
Act of 1970, 29 U.S.C. §§651-678 — Regula-
tions: 29 CFR Part 1910 (Occupational Safety
and Health Standards).
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This chapter is devoted to a basic discussion of
insurance policy coverages, terms, conditions,
and exclusions. Due to the variety of activities
and resulting exposures to loss, it is impossible
to cover every type or form of insurance a port
may purchase. The emphasis of this section,
therefore, is on those insurance coverages
common to most ports or which may be en-
countered by port risk managers.

This section often refers to “standard forms.”
However, it should be noted that while there has
been a move by the insurance industry toward
standardization, policy language, provisions,
terms, and conditions can vary between insur-
ers. Due to this, a port should review so called
“standard policy forms” to ensure that the cover-
age is appropriate for its activies and
exposures. To assist ports in their analysis and
evaluation, the discussions in this section will
highlight some of the more important aspects of
the policies.

Insurers are often willing to modify or aiter the
~ standard provisions or exclusions of their policy
forms. Some modification can be achieved by
the use of pre-printed endorsements. Some-
times the development of special language or
provisions for an endorsement or even the entire
policy is required to meet particular circum-
stances. The latter method is often referred to
as a “manuscript endorsement” or “manuscript
policy.” The important point to keep in mind is
that many of the provisions of insurance policies
are subject to modification to meet a port’'s par-
ticular needs and circumstances.

PROPERTY — DIRECT DAMAGE

Any discussions of property loss exposures can
be broken down into two categories: (1) the
value of the property subject to loss and (2) the
loss potential associated with that property. In
this section, it is the first category with which we
are concerned, i.e., the loss of physical port as-
sets. The second category is discussed in the
next section of the Guidebook.

CHAPTER 6: INSURANCE COVERAGES

Named Perils

The basic Fire Insurance policy covers direct
loss by fire, lightning, and removal of property
from premises endangered by fire. The Ex-
tended Coverage Endorsement broadens the
policy by extending coverage for the perils of
windstorm, hail, explosion, riot and civil commo-
tion, damage by aircraft or vehicles, and smoke
damage. A common method used by many for
remembering the perils covered by the Extended
Coverage Endorsement is the acronym
“WHEREAS” (Windstorm, Hail, Explosion, Riot
and Civil Commotion, Aircraft and Automobile,
and Smoke).

The basic Fire Insurance policy can also be ex-
tended to cover the perils of vandalism,
malicious mischief, and sprinkler leakage. A
policy insuring specific perils enumerated is
generally referred to as a Named Perils policy.

All Risks

An alternative form of coverage which provides
broader protection than a Named Perils policy is
an “All Risk” form. Unlike Named Perils cover-
age, which provides coverage for only those
specifically scheduled perils, an All Risk policy
provides protection against all perils causing di-
rect physical loss unless otherwise excluded.
Naturally, there are certain risks such as wear
and tear which underwriters do not wish to cover.
These are the items excluded. The advantage
of All Risk coverage is that the burden of proving
that a loss is not covered is shifted to the insurer.
In @ Named Peril policy, the burden of proving
that a loss was caused by a covered peril is the
responsibility of the port.

There are two customary approaches to provid-
ing All Risk insurance. One is an “All Risk”
policy which provides coverage in one master
policy form. The second, a Difference-In-
Conditions (DIC) policy is used as a supplement
to a Named Perils policy. The DIC provides All
Risk coverage for those perils not covered by the
Named Perils policy.

The best approach for providing All Risk insur-
ance will depend upon the appetite of the
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insurance carrier and cost. An insurer willing to
provide Named Perils coverage may be unwilling
to provide “All Risk” coverage at a reasonable
cost, if at all, thus the need for DIC.

Flood Insurance

Flood insurance is available as part of an “All
Risk” or DIC insurance policy. It can be expen-
sive, particularly for ports having facilities in
known flood zones. Often, insurers faced with
this situation will impose high deductibles or de-
cline to provide protection.

It was for this reason that in 1968, the federal
government created the National Flood Insur-
ance Program. The program falls under the
jurisdiction of the Federal Emergency Manage-
ment Agency (FEMA) which operates the
program through the Federal Insurance Admini-
stration. The purpose of the program is to make
flood insurance available to all at a reasonable
cost.

Originally, the program was a joint effort of pri-
vate insurers and the Federal Government.
Today it is striclly a Federal program with the
Federal Government underwriting all policies.
Flood insurance policies are available through all
licensed agents and brokers. The agents and
brokers also process claims made against the
policies.

Due to the relatively low limits available through
the Federal program, many ports with high val-
ued buildings use a layered program. Primary
limits are purchased in the Federal program and
excess limits are then purchased from a com-
mercial insurer under an All Risk or DIC policy
as excess over the Federal policies.

Builders Risk

Builders Risk insurance was designed to protect
a building or structure during the course of con-
struction, including materials and supplies that
will be used. Some ports prefer to purchase the
coverages to maintain control of pricing and
coverage. Other ports prefer to require the con-
tractor to do so. |If the contractor is purchasing
the policy, it is essential that the port write spe-
cific insurance requirements in the contract
including requiring the port and all participating
contractors and sub-contractors to be Named
Insureds on the policy. Either way, a port will
need to evaluate the scope of coverage of the

policy to ensure that it meets the port’s particular
coverage requirements.

Builders Risk policies can be written on either a
“Named Perils” or “All Risks.” However, the “All
Risk” is perhaps the more common approach.
When considering the appropriate limits, a
“Completed Value” Builders Risk policy is usually
more desirable than a “Reporting Value” policy.
Under a Completed Value policy, the dollar limit
of coverage is equivalent to the completed cost
of the project. The advantage of the completed
value forms is that it eliminates potential under-
insured values that can arise in a reporting value
form. This occurs either when errors are made
in calculating interim insurable values or when a
monthly or quarterly report is inadvertently not
sent to the insurer.

A Builders Risk policy commonly covers property
while in transit and while at locations other than
the job site. Also, coverage is provided for col-
lapse during the course of construction resulting
from defective materials or methods, boiler ex-
plosion, and theft of building materials not
attached to the building. A port can obtain or
require the contractor to obtain an endorsement
to the policy that covers the perils of flood and
earthquake, as these perils are normally ex-
cluded on a builders risk property form.

Another important endorsement to consider is an
endorsement providing coverage for “soft costs”
or delayed opening loss exposures. These are
additional costs associated with construction of a
building, for example, loss of rents, additional
architects’ and engineers’ fees, additional inter-
est on funds borrowed, additional advertising
expenses, and additional insurance premiums.

Valuation

In order to guaranteed that insurance protection
is neither inadequate nor excessive, an appro-
priate program of establishing insurable values
should be implemented by a port. One way to
develop values is to do it internally. Original con-
struction costs adjusted for remodeling and
repairs, less non-insurable values such as land,
excavation costs, site preparation, etc., can be
trended using inflation or deflation factors to
trend the base cost to a current value. Trending
factors are often available from insurers, bro-
kers, agents, or from independent publishing
sources.
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Another method is to use the appraisal services
of an insurance company or broker. Ports should
be aware, however, that these appraisals may
not provide the details desired and may be
somewhat self-serving for the insurer.

A third method of determining property values is
to use an independent professional appraiser
capable of rendering impartial and unbiased
services. An appraiser’s knowledge of court de-
cisions involving obsolescence, fair market
value, and depreciation may greatly help in de-
termining the port’s equipment values at risk. In
addition, formal appraisals are more readily ac-
cepted by insurance carriers when granting
certain policy provisions such as an Agreed
Amount Endorsement and when settling claims
after loss. A goal of completing a physical ap-
praisal of all property each ten years, with interim
annual valuation adjustment using trend factors,
would not be unreasonable. By staggering ap-
praisals for multiple locations over a ten year
period, the expense of physical appraisals is of-
ten more acceptable to the budgeting process.

Actual Cash Value vs.
Replacement Cost

Two methods of valuation are recognized in
property insurance. The first method is re-
placement cost, where the value assigned to the
building or contents is the cost to rebuild or re-
place the property with materials of like kind and
quality. The second method is actual cash
value, where the value represents replacement
cost less an amount which accounts for the
technological obsolescence and the physical
deterioration of the property. Market value is
also a consideration in establishing actual cash
value. Actual cash value more nearly represents
the value of the property at risk for an organiza-
tion, although because of inflationary trends, the
actual cash value can be in excess of the initial
purchase price shown on company accounting
records.

Replacement of any structure which is important
to operations would require the expenditure of
more money than an actual cash value insur-
ance recovery. For this reason, the concept of
replacement cost insurance was developed.
Replacement cost coverage is one method by
which a port can provide funding for this addi-
tional loss cost element. Replacement cost
coverage should not be used indiscriminately
and may not be available for specific properties.

Policies written on a replacement cost basis re-
quire that the repairs be made or property
actually replaced in order to collect full replace-
ment cost. Where property is not repaired or
replaced, actual cash value will be paid even
though a replacement cost valuation is provided
by the policy. For this reason, an actual cash
valuation should be used where ports have
property which would not be repaired or replaced
if damaged.

Coinsurance Clause

To encourage policyholders to insure to full value
and simplify property insurance rate making,
property policies contain a provision termed a
“coinsurance clause.” The effect of this clause is
to penalize a policyholder who fails to insure to
proper value.

Simply stated, the insurance formula operates as
follows:

Limit Purchased Amount of
Amount of Loss  x Limit Required = Insurer Loss
by Payout

Coinsurance Clause

The “Limit Required by Coinsurance Clause” in
the formula is determined by multiplying the co-
insurance percentage stipulated in the policy
times the replacement cost or actual cash value
depending on which valuation method is used in
the policy.

If the ratio of purchased insurance to full value is
not equal to the required coinsurance percent-
age stated in the policy, the port becomes a
coinsurer. As an example, assume the following:

Total Insurance Value $100,000
Amount of Insurance Purchased $ 67,500
Coinsurance Percentage 90%
Loss Suffered $ 10,000

Plugging these assumptions into the formula
yields the following resuits:

$10,000 x $67,500 = $7,500
$90,000
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On this $10,000 loss, the insurer will only pay
$7,500 and the port will be a “coinsurer” for the
remaining $2,500, in addition to the applicable
deductible.

Agreed Amount Endorsement

A special provision can be included in a property
policy to offset the possibility of a coinsurance
penalty. This provision is known as an Agreed
Amount Endorsement and is written affirmation
by the insurance company that the values as
stated in the policy are sufficient. It suspends
the provisions of the coinsurance clause. The
Agreed Amount Endorsement is generally
granted only when the insurance company is
convinced that a good faith effort is being made
to establish acceptable values and maintain an
adequate level of insurance. Typically, the
Agreed Amount Endorsement is granted for a
stipulated time period (generally one year) and
must then be renewed by the carrier when the
insured updates its property values.

Specific and Blanket Limits of
Coverage

“Specific” insurance limits is that form of cover-
age where a stipulated amount of protection
applies separately to each building and its con-
tents as scheduled in a policy. In the event of a
loss, the amount of recovery is limited to the
specific amount scheduled for the property in-
volved.

“Blanket” insurance limits is a form of coverage
where all buildings and contents are insured un-
der the policy for one overall amount. The
amount or limit is generally arrived at by adding
together the individual values of the buildings
and contents insured under the policy.

A relatively new approach to limits is sometimes
referred to as a “first loss” or layered approach.
Under this approach, a maximum limit is estab-
lished in the policy equivalent to or slightly higher
than the highest value for any single location.
The single limit applies to each loss regardless
of what property is involved. For example, if a
port had individual buildings valued at $500,000,
$7,000,000, $8,000,000, and $10,000,000, under
a first loss policy the limit might be set at
$10,000,000 where as under a blanket limit pol-
icy the limit would be $25,500,000 ($500,000 +
$7,000,000 + $8,000,000 + $10,000,000). Be-

cause of the lower limits, first loss policies are
sometimes less expensive. They are generally
used by firms with buildings of relatively uniform
value where there is a geographic distance be-
tween locations. This latter point is important
since the limit is per loss. If several buildings,
because of close geographic proximity are sub-
ject to the same loss, sufficient limits for full
recovery would not be available under a “first
loss” limit approach.

Loss Due to Application of
Building Codes

Building codes, electrical codes, or other building
ordinances change over time and may be more
restrictive then those in effect at the time a par-
ticular building was constructed. When a
building is damaged by fire or other insured peril,
it is possible that extensive portions of the build-
ing undamaged by the insured event may have
to be demolished, and replaced due to applica-
tion of the new codes. Insurers are responsible
under contract only for the direct damage not the
additional expenses caused by the enforcement
of the code. Coverage for such additional ex-
penses is available and negotiable. Coverage is
available for:

e The value of the undamaged portion of a
building which must be demolished because
it is not in compliance with the existing
building codes.

o The cost to demolish the undamaged portion
of a building so affected.

e Coverage for the increased cost of construc-
tion of the type required by the stricter
code(s).

o The business interruption resulting from the
additional time needed to repair or replace
the undamaged building portion.

“Demolition Costs” coverage is separately avail-
able to cover only the second exposure listed
above for property that might not be replaced.

A port would be well advised to stay informed on
code changes that can affect older buildings.
The costs of demolition or meeting code
changes can be substantial and can create un-
expected losses to a port.
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Valuable Papers and Records

Recoveries under standard fire insurance poli-
cies for valuable papers and records are limited
to the cost of the media (i.e., paper) in blank
form plus the cost of transcribing the records.
Fire policies do not insure the cost and expense
a port may incur in recreating and reconstructing
the information required to enable it to transcribe
the data. Insurance protection for this exposure
is available through Valuable Papers and Rec-
ords insurance. Coverage is generally written on
an “all risk” basis subject to a deductible. The
coverage is relatively expensive and often less
cost-effective than a procedure to duplicate
valuable papers and records and store them at
another location. When off-site storage is not
practical, storage in fire proof files in another part
of the same building may be an acceptable al-
ternative.

Equipment Floater

Ports generally have a certain amount of equip-
ment not licensed or designed for use on public
roads or part of a building or its contents. ltems
such as forklifts, bulldozers, graders, cranes,
street sweepers, tractors, etc., fall into this cate-
gory of equipment. Coverage against physical
loss is provided by an Equipment Floater. While
most provide “all risk” coverage, terms can vary
between insurers. Smaller values generally are
included on a blanket basis. Insurers, however,
often require that equipment with significant val-
ues, such as mobile cranes, be specifically
scheduled. Coverage is often written as a rider
to the property insurance policy but can also be
written in a separate policy. Because coverage,
rates and deductibles vary substantially, a port
considering this coverage should seek quota-
tions from several sources.

Property - Time Element

Fire, explosion, or other loss to physical assets
of a port can result in two losses. The first would
include the cost to repair or replace the dam-
aged property. The second is the “loss of use”
of the property. This includes loss of income
plus continuing expenses where operations are
totally or partially interrupted and costs over and
above normal operating expenses where opera-
tions must be continued using alternative
facilities.

BUSINESS INTERRUPTION
INSURANCE

Business Interruption insurance policy forms are
designed to insure against loss of income and
continuing expenses incurred as a result of an
interruption of business from direct damage to
property. The Business Interruption policy forms
most commonly used to insure a port’s exposure
include a gross earnings form for mercantile and
service risks or a combined business interruption
and extra expense insurance form.

The geographic spread of facilties and the
availability of substitute or alternative operating
facilities within a port can affect the need for or
amount of business interruption insurance. A
port lacking multiple identical facilities which can
serve as backup or which is heavily dependent
on a continuous stream of revenue for financial
stability has a genuine need for business inter-
ruption insurance. In addition, bond rating
agencies, creditors, or other outside parties, with
an interest in a port's ability to meet financial
obligations may require the purchase of busi-
ness interruption insurance. As such, business
interruption is a contract of indemnity covering
only actual loss of profit and unavoidable con-
tinuing expenses otherwise included in normal
operating revenues.

Typically, business interruption insurance is pro-
vided by endorsement to a Property Insurance
policy on either a named peril or an “all risk” ba-
sis. It is important to note that for the business
interruption insurance to respond, the loss must
be caused by an insured property damage peril.
Business interruption losses resulting from unin-
sured property damage perils are not covered.
As an example, business interruption under a
policy covering only the fire and extended cover-
age perils would not respond to a business
interruption loss resulting from damage to a
warehouse caused by building collapse.

Coverage for the perils of flood, earthquake,
subsidence, or employee strikes are generally
not covered by standard Business Interruption
policy forms. Where these exposures are appli-
cable, coverage must be negotiated.

Standard Business Interruption forms normally
contain a coinsurance clause. Generally, the
port may choose 50, 60, 70, or 80 percent coin-
surance. The appropriate percentage will
depend on the estimated period of time that op-
erations would be interrupted.
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The exposure identification questionnaire con-
tained in this Guidebook (see Appendix C)
provides a worksheet which will assist in calcu-
lating the business interruption loss potentiai. It
should be noted that the calculations are based
on anticipated future loss potential. Working
from current budgets, therefore, requires a cer-
tain amount of estimation to account for inflation,
changes in operation, or other factors which
might impact future income.

Ordinary payroll expenses may be insured under
Business Interruption. Ordinary payroll can be
defined as all payroll except for executives, de-
partment managers, employees under non-
cancelable contracts, and other employees vital
to port operations. Ordinary payroll, under busi-
ness interruption forms may be excluded,
insured in full, or in part. Factors affecting the
decision of how much payroll to insure would
include:

e The length of time the operations may be
interrupted.

¢ The condition of the labor market. In a tight
market it may prove difficult to hire needed
employees when operations are resumed.

s The skills and experience needed by em-
ployees in order to operate the facilities. It
may be a greater expense to train new em-
ployees than to keep existing employees on
the payroll during the period of interruption.
Excluding ordinary payroll can result in dis-
putes with the insurer over the classification
of payrolls between those “vital to port op-
eration” and ordinary payrolis.

e The cost of reimbursing the State Unem-
ployment Compensation Fund can exceed
the cost of insurance by a significant
amount.

Extra Expense

Extra Expense insurance is designed to reim-
burse the policyholder for the additional
expenses incurred to continue operations under
alternative methods following physical damage
to its assets. Due to the nature of port opera-
tions, some services would need to be continued
following a physical loss. For example, if the
port’'s administrative offices were damaged by
fire, it might rent temporary offices in another
building until repairs could be completed. If a
critical crane were damaged, the port could

lease a mobile crane to avoid an interruption of
services which could jeopardize revenues and
even result in loss clients.

There is generally little relationship between the
normal cost of operations and the extra ex-
penses a port may incur in operating under
alternative means following a property ioss. This
makes it extremely difficult to determine the
amount and limit of extra expense insurance to
maintain. Perhaps the best method for estab-
lishing extra expense limits is to develop
contingency plans for possible loss scenarios
and then estimate the cost which would be in-
curred in carrying out those plans. Such plans,
when not developed under the stress of an
emergency, may even reduce the extra expense
should a loss occur. When properly developed,
the plan can be implemented quickly and effi-
ciently thereby reducing or eliminating costly
mistakes and expenses.

Unlike business interruption insurance, extra
expense insurance forms do not contain coin-
surance provisions. Extra expense forms,
however, may contain sub-limits designed to
restrict the amount of recovery to a given period
of time. Typically, the sub-limits are stated as a
percentage of the policy limits. For example, a
policy may stipulate recovery is limited to:

e 40 percent of the policy limit if the period of
restoration is less than one month;

e 80 percent of the limit if the restoration pe-
riod is not in excess of two months; and

o 100 percent of the limit if the period of resto-
ration is over two months.

Sub-limits can be adjusted to the particular
needs of the individual port. Because of the
limitations that the sub-limits may place on a
port’s recovery, they should be evaluated care-
fully. Oftentimes, the greatest portion of extra
expenses is incurred immediately following a
loss.

BOILER & MACHINERY
INSURANCE

Boiler and Machinery insurance is designed to
provide coverage for losses resulting from the
explosion or accidental breakdown of boilers and
other covered machinery. Historically, the stan-
dard fire insurance policy excluded coverage for
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direct and indirect exposures arising from the
operations of boilers and other machinery except
for loss due to fire. For this reason, specialized
Boiler and Machinery policy forms were devel-
oped.

Boiler and Machinery insurance tends to be a
very stable line and not subject to the wide
swings in the premium pricing associated with
other lines such as general liability insurance. It
responds very well to loss control and engineer-
ing measures designed to reduce losses.

Coverage Forms

There are numerous modifications available to
the basic Boiler and Machinery policy which
permit a port great flexibility in designing the
coverage to fit its particular needs. The insuring
agreement of the standard policy generally
states that the policy will insure against losses
from an accident to an insured object during the
policy period.

Coverage can be written on a scheduled object
basis, blanket group object basis, or compre-
hensive (all objects) basis. On a specifically
scheduled basis, individual boilers or items of
machinery are scheduled on the policy. Cover-
age is provided only on those objects scheduled.

On a blanket group basis, coverage is provided
for all objects falling within the description or
definition of the group contained in the policy.
This method eliminates the need to specifically
schedule each individual object and provides
fiexibility to the port by insuring only those ob-
jects where coverage is needed.

Under the comprehensive basis, the definition of
object includes all non-production boilers and
mechanical and electrical machinery which a
port may operate or own. Where desired, cover-
age can be extended to production machinery as
well. This method has a decided advantage
over the scheduled and blanket object basis in
that it eliminates the need to specifically identify
or schedule boilers and machinery to the policy.
Premiums for this coverage are generally higher
because of the diversity of objects insured.
However, premiums can be controlled by the use
of deductibles. Deductibles, in essence, elimi-
nate claims on smaller objects or loss exposures
while still providing the catastrophic coverage
required by many ports.

Coverage

There are six coverages offered under standard
Boiler and Machinery policies. The following are
the coverage options available in a standard

policy:

e Loss to Property of the Insured - Physical
damage coverage for the objects and other
real and personal property of the port dam-
aged by the accident to the object.

e Expediting Expenses — Covers the cost of
making temporary repairs and the cost
which a port may incur in speeding up or ex-
pediting permanent repairs. Typically, this
coverage is limited to $25,000. In the basic
policy, however, these limits can be in-
creased. Additional limits may be warranted
where a port has vital or unique equipment
that must be put back into service by the
quickest possible means to avoid delay and
financial hardship.

e Liability for Property of Others — Provides
coverage for property of others in a port's
care, custody, and control which may be
damaged as a result of an accident.

e Defense Settlement Supplementary Pay-
ments — Covers the cost of legal defense,
court and other associated expenses, inter-
est on judgments, and other costs resulting
from claims. This coverage is similar to that
found in the liability insurance policy.

e Automatic Coverage — Provides automatic
coverage for objects which a port may install
at any location scheduled in the policy or at
newly acquired locations, provided they fall
within the class of objects which are already
insured. Typically, the port must notify the
insurer within ninety days for coverage to
continue.

s Bodily Injury Liability — Covers bodily injury
resulting from an insured accident. It is an
optional form of coverage under a Boiler and
Machinery policy. Because this duplicates
the coverage of a port's general liability in-
surance policy, it is normally not required.

Method of Valuation

Standard Boiler and Machinery provisions limit
recovery to actual cash value (see ACV discus-
sion under Property — Direct Damage, page 6--
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3). It is possible to amend the actual cash value
provision to replacement cost basis. Recovery
under repair or replacement is limited to the
smaller of:

e The cost to repair the damaged property at
the time of the accident.

e The cost to replace the damaged property
with property of like kind and quality.

If the property is replaced by property of different
kind or better quality, larger size or capacity, the
insurer is not liable for the amount in excess of
what would have been paid if replacement had
been made with like kind. If the object is not
replaced or repaired, the insurer is liable only for
actual cash value. Unless an object will not be
replaced, it is advantageous for a port to insure
its boiler and machinery on a replacement cost
basis.

Indirect or Time Element
Insurance

Boiler and Machinery policies can be extended
by endorsement to provide insurance protection
for indirect or time element losses (see Property
— Time Element, page 6--5) arising from a boiler
and machinery loss. Both business interruption
and extra expense insurance coverage can be
obtained under Boiler and Machinery policies.
Because physical damage from boiler and ma-
chinery accidents, except caused by fire or
lightning are excluded from fire insurance policy
forms, time element coverage provided under a
fire policy will not respond for boiler and machin-
ery related time element losses. Where
significant boiler and machinery time element
exposures exist, a port will also need to pur-
chase this coverage under the boiler policy.

FIDELITY INSURANCE

The potential for loss caused by employee dis-
honesty is most difficult to recognize or
adequately evaluate. Often employees who are
the most valued and trusted, commit embezzie-
ments or misappropriations, which can occur
over a period of time. When the loss is finally
discovered, it may often exceed the amount of
insurance maintained by the organization.

Although considered insurance, Fidelity cover-
age is actually a bond. There is an important
difference between insurance and bonds. An

insurance policy is a two-party contract between
the insured and insurer where the insurer prom-
ises to reimburse the insured in case of loss. A
bond is a three party contract, which guarantees
that one party (the surety) will meet an obligation
due to a second party called an obligee (the
port), as a result of the failure of the principal
(port employee) to fulfill his or her obligations. In
every surety bond, there is an obligation that the
principal will make restitution to the surety for
any payments the surety must pay to the obligee.

The coverage for loss caused by empioyee theft
is a fidelity bond in which the surety obligates
itself to the port to make good on losses caused
by the dishonesty of port employees.

There are a number of different fidelity bond
forms. The forms most appropriate to ports,
however, are the public employees blanket bond
and the public employees blanket position bond.

Public Employees Blanket Bond

This form covers all employees of the port. New
employees are automatically covered without
notice to the insurance company. The limit of the
bond is the insurer’s aggregate liability per loss
regardiess of the number of employees involved.
it does not apply separately to each employee
causing the loss.

This bond is on a discovery basis so that the
entire loss, without regard to period of time over
which thefts occurred, is covered unless specifi-
cally limited by the insurer.

Public Employees Blanket
Position Bond

This policy form provides coverage similar to the
blanket bond. The principal difference in forms,
however, is that under the blanket position bond,
the limit of liability applies per employee rather
than per loss. Because the bond limit could be
paid for each of a number of employees involved
in a loss, the premium rate is generally higher for
this bond than for the blanket bond form.

Many knowledgeable bond experts believe that
the public employees blanket bond is the pre-
ferred form. They argue that most employee
dishonesty losses are caused by a single em-
ployee and that, for an equivalent premium, a
higher limit can be purchased under the public
employees blanket bond as compared to the
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public employees blanket position bond. The
most appropriate form for ports, however, will
depend on its specific circumstances and per-
haps statutory requirements.

Faithful Performance Provisions

Public employees bonds may be written on a
“faithful performance” basis. The primary differ-
ence between this and the “honesty” form
discussed earlier is coverage for loss resulting
from the failure of employees to faithfully per-
form their duties or to account properly for ali
funds or property received by virtue of their posi-
tion or employment. The term “faithful
performance” is generally based on statute and
regulations that define the degree of care im-
posed on employees. Faithful performance
provisions provide broader coverage than nor-
mal fidelity bonds since statutes and regulations
defining the degree of care imply that employees
may be held responsible for losses even though
they may have been entirely honest in their own
conduct.

Employees Covered / Employees
Excluded

Employees are defined in the honesty insurance
form as all members of the staff of a port, ex-
cluding anyone who is required by statute to be
individually bonded for faithful performance.
Also excluded from coverage is any treasurer or
tax collector, regardless of whether or not the
employee has such a title.

Faithful performance forms define employees as
all members of the staff while-in the employment
of a port and not required by law to furnish an
individual bond to qualify for office.

Ports should review governing statutes or regu-
lations to determine which of the honesty or
faithful performance bond form is required.

Due to the definition of covered employees, cov-
erage under both bond forms end when an
employee is terminated. Sometimes, however, a
terminated employee is able to appear as still
being employed which couid permit access to
port assets. This exposure to loss would be un-
insured under standard bond provisions making
it practical to have coverage extended beyond
the standard bond provisions. Many insurers will
extend coverage to 30, 60, or 80 days following
termination of an employee.

From time to time, ports find it necessary to
contract with intervening employers, such as
Kelly Services, etc., to obtain part-time or addi-
tional employees for peak work periods. These
employees are often given access to vital rec-
ords and are in a position to embezzle port
funds. Coverage is not provided under the stan-
dard provisions of a port fidelity bond for these
individuals.

The most appropriate risk management practice
is to require proof of insurance from the inter-
vening employer. However, this is not always
practical. Often, these employees are hired as
needed, on short notice, without the risk man-
ager’s knowledge. For this reason, it is practical
for the port to extend the definition of employee
under its own fidelity coverage to provide protec-
tion for employees hired through intervening
employers.

MONEY AND SECURITIES
INSURANCE

This insurance provides coverage for theft of
money and securities both inside and outside of
port premises. Money and securities is defined
as currency, coins, bank notes, bullion, travelers
and registered checks, money orders and nego-
tiable or non-negotiable instruments, or contracts
representing either money or property.

Inside coverage provides protection against
losses within the port premises or any banking
premises caused by actual destruction, disap-
pearance, or wrongful abstraction of money or
securities.

Outside coverage provides protection for the
destruction, disappearance, or wrongful abstrac-
tion of money and securities outside the
premises or while being conveyed by a messen-
ger or armored car company or while within the
home of any messenger.

Property, other than money and securities, is
covered against robbery while being conveyed
and theft, while in the home of a messenger.
For other property, recovery is limited to the cost
to repair or replace the property with like kind
and quality. The policy limit is on a per occur-
rence basis.

CHAPTER 6: Insurance Coverages

6--9

REVISED 6/99




FORGERY INSURANCE

Depositors forgery insurance provides protection
against loss from forgery or alteration of outgo-
ing checks or other instruments of the port.
Forgery on incoming instruments can aiso be
insured. It is often assumed that the bank is li-
able for losses caused by forgery or alteration.
However, where a port’s negligence contributed
to the loss, a bank may be able to escape liabil-
ity. If a port fails to notify its bank of the theft of
blank checks, a check writer, or signature stamp,
the bank can look to the port for reimbursement.
Because of this, defense coverage is inciuded to
protect the port against allegations of negli-
gence.

(GENERAL LIABILITY

General liability insurance protects the port
against claims seeking to hold the port responsi-
ble for personal injury, bodily injury, or property
damage losses to third parties. There are a
. number of general liability policy forms available,
but perhaps the most appropriate for ports is the
Commercial General Liability Form. This form
provides the broadest coverage of all the various
forms.

Commercial General Liability
Form

The commercial general liability policy form pro-
vides the following basic coverages:

s Premises and Operations — Covers liability
arising from the ownership, maintenance,
and use of premises owned or occupied by
the port and operations on or away from the
premises unless excluded by the other pro-
visions of the policy.

e Contractual Liability — The basic form pro-
vides limited coverage for contractually
assumed liability. Cover is limited to agree-
ments for the lease of premises, easements,
sidetrack agreements with railroads, elevator
maintenance, agreements required by mu-
nicipalities except . those involving
performance of municipal work, and the part
of any contract pertaining to business under
which the port assumes the tort iiability of
another to pay for bodily injury or property
damage to a third person or organization.

s Independent Contractors — Covers the liabil-
ity of the port arising from operations
performed on its behalf by independent con-
tractors.

e Products and Completed Operations — Cov-
ers bodily injury or property damage arising
from products sold, handled, or distributed
by the port or from its performance of faulty
work once the work has been completed.

e Personal and Advertising Injury — Personal
injury typically includes the perils of libel,
slander, malicious prosecution, loss of
reputation, humiliation and false arrest, im-
prisonment or restraint. Advertising injury
means injury arising out of oral or written
publication of material which slanders or li-
bels a person or organization or disparages
their goods, products, or services which in-
fringes upon copyright, title, or slogan.

The standard commercial general liability form,
while providing broad scope of coverage, is not
“all encompassing.” The standard form is de-
signed to provide coverage for those exposures
common to all commercial concerns. For this
reason, it must be tailored to meet the particular
needs of the ports where non-standard expo-
sures exist.

Extensions and Modifications to
Coverage

Incidental Medical Malpractice

Courts have given professional status to indi-
viduals and employees for medical malpractice
losses arising out of rendering first aid treatment.
Although not specifically excluded, court prece-
dence has been set where incidental medical
malpractice is not covered by standard liability
policies. Coverage under the commercial gen-
eral liability policy can be obtained, however, by
the addition of an Incidental Malpractice En-
dorsement.

Defense of Persons or Property

The definition of “occurrence” in the -standard
policy requires that property damage must be
neither expected nor intended from the stand-
point of the insured. This definition eliminates
coverage for those instances where the port may
perform any intentional act which results in prop-
erty damage. An example might be where port

CHAPTER 6: Insurance Coverages

6--10

REVISED 6/99




employees damage property of others in order to
prevent the spread of a fire.

Many insurers will amend their definition of oc-
currence to include coverage for the use of
reasonable force which results in property dam-
age if caused for the purpose of protecting
persons or property. This is a valuable exten-
sion of coverage for ports and generally worth
obtaining.

Employee vs. Employee Claim Exclusion

Employees are “insureds” under the standard
commercial general liability policy but only “for
acts within the scope of their employment by you
or while performing duties related to the conduct
of your business. However none of these ‘em-
ployees’ is insured for bodily injury or personal
injury to a co-employee while that co-employee
is either in the course of his or her employment
or performing duties related to the conduct of
your business....” This is sometimes referred to
as the “fellow employee” or “employee vs. em-
ployee” exclusion which can be removed by
endorsement.

Non-owned Watercraft

Ports may periodically charter or hire boats or
other craft in the pursuit of port business. An
example of this can occur when the injured party
could institute a claim against the port alleging
that at the time of the accident, the boat was
being used in connection with port business.
The watercraft owner’'s insurance provides pri-
mary coverage but may not extend protection to
the port or be inadequate to fully cover a judg-
ment.

Automatic coverage for non-owned watercraft is
restricted to watercraft under 26 feet. If a port is
a frequent user of non-owned watercraft or
charters larger watercraft, it should insure this
exposure with a separate specialized policy.

OWNER CONTROLLED
INSURANCE PROGRAM (OCIP)

An Owner Controlled insurance Program (OCIP
or Wrap Up) is an arrangement where the owner
of a construction project buys insurance cover-
age for general liability, workers’ compensation,
and course of construction risks for all project
participants.

There are two considerations before selecting an
(OCIP) as the project insurance. Does your
State permit (OCIP) programs and is the project
large enough to generate the economies of scale
desired.

Reasons for an OCIP

All major construction projects ($100,000,000
and up) should avail themselves of these pro-
grams whenever possible. The benefits to all
and especially the Owner are many, in addition
to the considerable savings in insurance costs.
Briefly the owner benefits as follows:

» The project owner has control. In the ab-
sence of an OCIP, the owner has no chance
to review the insurance coverages of each
contractor coming on the job let alone con-
tinuing to monitor them after receiving initial
certificates, etc.

« The owner enjoys enormous economies of
scale and invariably has broader coverage.
Individual insurance programs for many
contractors are invariably inadequate.

« An OCIP affords higher limits of liability.
Limits of insurance carried by most contrac-
tors are inadequate and requirements are
usually higher than individual contractors can
obtain or afford on a “one job” basis. Aggre-
gate limits shown on certificates of insurance
may be eroded by other claims already
submitted.

o Subrogation waivers and hold harmiess
agreements are more easily obtained where
there is a single insurer.

« Situations frequently arise wherein two or
more contractors are involved in a single
loss occurrence. With one insurer, there are
no problems - with several insurers, usually
everyone suffers.

« Inan OCIP, contractors individually have the
priviiege of insuring deductibles or other
coverage limitations that might exist in the
general program, particularly where it is ob-
vious they cannot absorb the risk.

+« An OCIP eliminates conflict of interest.

« An OCIP achieves fully controlled centralized
claim handling by a single carrier.
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« Centralized coordinated Safety Program
produces both direct and indirect savings.

« With an OCIP, the owner is protected from
“safe place to work” and “fellow employee”
suits because there is but one carrier for
both the Liability and Workers’ Compensa-
tion coverages.

« Where dividends are earned, the owner re-
ceives them, thus further reducing costs.

¢ Overall, the OCIP affords vastly eased ad-
ministration. This, in turn, provides energy
conservation, reduces problems, and en-
ables project managers to concentrate on
building.

« An OCIP broadens the number of contrac-
tors eligible to compete, especially minority
contractors and subcontractors who other-
wise may be unable to obtain required limits
and the broader coverages demanded.

Figure 12 shows the differences in a program of
individually insured contractors vs. an OCIP.

Figure 12
Comparison Between OCIP
and Individual Program

\ OCIPProgram

Each Contractor Procures | The Owner/GC purchases
his own insurance insurance for all
Additional Insureds En- No Endorsement required -
dorsement required for protection exists for all
Owner/Builder on each 2
contractor’s policy )
Duplicate Coverage Overlap is eliminated by ho-

mogeneity by Broad Coverage

purchased
All Risk Builders Risk All Risk Builders Risk: which
uniess otherwise self- can include transit exposures
insured is purchased by owner for all

parties assuring uniformity of
coverage and proper limits

Auto Liability Not included

Equipment Floater Not included

Professional Liability is Owner/GC purchases for all.
secured by each con- Limits per claim and aggregate
tractor with an exposure apply to the project oniy. Bids
at varying limits and ag- reduced by contractor’s cost of
gregate impairments insurance

How an OCIP Works

1. Programs on major construction projects

normally include the following coverages:

a) Workers’ Compensation, including Em-
ployer’s Liability

b) Commercial General Liability (excluding
Automobiie) covering operations origi-
nated at or from the job site.

c) AllRisk Builder’s Risk

The Commercial General Liability policy and
Workers’ Compensation policies are usually
negotiated with underwriters on a “cost plus”
basis whereas the All Risk Builder's Risk
would be negotiated on a rate per $100 of fi-
nal construction costs.

Unless state laws permit otherwise, Work-
ers’ Compensation rates and modifications
of each contractor or sub would apply and
separate policies are issued for each.

Under the OCIP’s Commercial General Li-
ability policy the Owner, All Contractors and
all Subs (excluding suppliers and those subs
whose payrolis do not exceed $10,000) are
covered under one very broad program and
individual policies are written for all parties.
However, only one insuring company is in-
volved. Some states that do not permit
Wrap-ups will permit Owner Controlied Pro-
grams. The insurance regulations of the
State of the project prevail.

The following coverages are normally ex-
cluded in each of these programs:

a) Automobile Liability and Physical Dam-
age — this is due to the fact there is no
way that a contractor can assign specific
vehicles to any one job.

b) Contractor’'s Equipment Coverage - this
is due to the same condition as autos.
Contractors will assign their equipment
as needed to various jobs. Normally in-
cluded in this category is the exclusion
of any tools, equipment, scaffolding
staging, personal property of subcon-
tractor or lower-tier subs, structures
erected to house workmen, field offices,
and/or materials; the capital value of
which is not included in the work.
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¢) Professional Liability for any architects,
engineers, doctors, nurses, or other per-
sons who would need such coverage.
These parties are normally included for
their job site general liability exposure
only. OCIP coverage for the profes-
sional liability of architects and
engineers is available as a separate
program.

d) Transit Coverage could, if desired, be
included within the ANl Risk Builder's
Risk.

3. The Owner pays the premiums and will be
the recipient of any dividends.

4, The Commercial General Liability policy can
be written to include or exclude Products
and Completed Operations Liability. Nor-
mally they are included. When excluded,
each contractor or sub would have to nego-
tiate with their carriers for this coverage
which could be quite costly since the under-
writer is not benefiting from the other wrap-
up premium generated. It is strongly rec-
ommended that these coverages be
included in the OCIP CGL along with an ex-
tension of at least two years on the
Completed Operations.

5. Carriers — insurance Companies

Several American insurance companies cur-
rently participate in OCIP programs and
those that are writing them vary greatly in
their approach.

The plans generally used are as follows:

a) Guaranteed Cost — Generally all com-
panies that use this approach adjust
their liability rates annually. However,
any such adjustment would reflect a
much lower rate than individual con-
tractors could achieve by themselves
using different carriers.

b) Retrospective (Retro) Plans — Usually,
under these plans the maximum would
be 125 percent; the minimum, 40-50
percent; a basic of approximately 20
percent, and a Loss Limit varying be-
tween $250,000 and $1,000,000. Some
carriers prefer no Comprehensive Loss
Limit. The loss limits used will deter-
mine the excess premiums charged.

c) Retention Plan — This is similar to an “all
down” retrospective plan (see (b) above)
except that premium discounts are per-
mitted while they are not permitted under
Retro programs. The standard is the
maximum, and the minimum is approxi-
mately 50 percent. Again, the loss limit
will determine the excess premium
charged.

Carriers also vary in their choice(s) of
payment plans. The objective is to set
up the best cash flow arrangements
possible for the owner.

Of paramount importance in these pro-
grams is the effort expended by the
carriers in the areas of loss control and
claims. Generally, one claim person, at
a minimum, is assigned to the project,
usually on a fuli time basis. The Insur-
ance Company Loss Control specialists
work closely with the Owners, Project
Manager, and the Broker’s Loss Control
personnel to establish and monitor a
program that is thoroughly communi-
cated to all and consistently enforced.

AUTOMOBILE LIABILITY AND
PHYSICAL DAMAGE INSURANCE

Ports typically own a number of private passen-
ger automobiles, vans, and trucks licensed for
highway use. In addition, ports may lease, hire,
or permit employees to use personal vehicles in
the pursuit of port related business. The use of
automobiles creates an exposure to loss in the
areas of bodily injury and property damage to
third parties, injuries to third party passengers in
port vehicles, and physical damage losses to the
port’s vehicies.

Due to statutory requirements, the potential
catastrophic nature of liability losses and the
need for experienced personnel to adjust third
party claims, insurance is the most commonly
used risk financing method for port vehicle liabil-
ity exposures. For larger ports or those with a
significant fleet, the most cost-effective means
for financing physical damage to a port's vehi-
cles is often self-insurance.
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Coverage

The Business Auto (BAP) is the mostly com-
monly used policy for insuring automobile
exposures. The BAP offers a simplified ap-
proach to designing insurance coverage. On the
declaration page, (see Exhibit G, page B--7) the
various coverages available under the form are
scheduled. For each scheduled coverage,
space is provided to insert a number. The num-
ber to be inserted can be selected from a table in
the policy which defines the automobiles to be
insured (Exhibit G). For example, a humber “1”
inserted in the space next to liability coverage
would mean all automobiles are covered for
bodily injury and property damage liability to an-
other party.

Physical damage coverage may provide either
comprehensive or specified perils coverages and
collision. Comprehensive is an all-risk type cov-
erage. However, specified perils cover only
specific occurrences such as fire and theft. Col-
lision covers hitting another object or
overturning. Physical damage coverage is typi-
cally subject to a deductible. Ports interested in
insuring physical damage exposures should ob-
tain quotations at several deductible levels in
order to determine the most cost-effective de-
ductible.

Physical damage losses to individual vehicles
are generally within the self-insurance capacity
of most ports. Over the long run, substantial
savings can be realized by assuming these
losses. Of course, feasibility and cost-
effectiveness of self-insuring depends on many
factors including the size of the port, the individ-
ual value of the vehicles, the size of the port's
fleet, and the effectiveness of its loss control
programs.

Ports which choose to self-insure physical dam-
age exposure to vehicles should recognize one
exposure which may be beyond the ability of the
port to comfortably retain. The exposure is cre-
ated when many of the port's vehicles are
parked together. A fire, explosion, or similar
peril could destroy a large number of vehicles in
a single accident. One method for a port to ob-
tain protection for this loss potential is to insure
its automobiles for physical damage under the
property insurance policy covering the port’s
buildings. Some insurers will extend coverage to
vehicles parked within a specified distance of an
insured building.

A second cost-effective method for obtaining this
coverage might be to insure the vehicles for
comprehensive coverage under conventional
automobile policy, establishing a “per loss” limit
adequate to cover the combined values of all
vehicles at risk with a “per loss” deductible at a
level in excess of the value of a single automo-
bile. .

Medical Payments Coverage

Medical payments coverage pays for any neces-
sary, medical, surgical, and dental expenses
incurred by a passenger in a vehicle operated by
or with permission of the named insured port.
Benefits are paid without regard to legal liability.

Since the port's liability protection will respond
for claims where the port is legally liable, medical
payments coverage can be viewed principally as
a public relations form of insurance. Where a
port feels an obligation for these claims, it is
generally more cost-effective to treat them as a
cost of doing business by paying them out of
current operating funds rather than by purchas-
ing insurance. It should be remembered that
injuries to employee passengers while working
are covered by workers’ compensation. There-
fore, medical payments coverage is not needed
for this exposure.

Contractual Liability

Liability that a port may assume under a contract
is covered under the standard automobile insur-
ance policy. Such a liability exposure can arise
for a port in the hire or rental of vehicles belong-
ing to others.

Fellow Employee Exclusion

Anyone using a vehicle with the port's permis-
sion is protected against liability claims of third
parties. Coverage, however, is excluded for any
employee where the claim is made by a fellow
employee and results from an accident involving
a vehicle being operated in the course of the
employee’s work. This exclusion eliminates po-
tential employee collusion in making claims.
However, it also bars coverage for deserving
claims. As a result, some employers have elimi-
nated this policy exclusion. Others have kept the
exclusion but developed contract language to the
effect that the insurer will waive this condition
when requested by the insured. This has the
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effect of allowing the exclusion to be waived for
deserving claims yet used as a bar of coverage
where employee collusion is suspected. The
appropriate treatment of this exclusion depends
upon the philosophy of the individual port.

Employee Use of Vehicles

The business automobile policy can provide
coverage for the port when employees use their
own personal automobiles for business of the
port. The port’s policy, however, will not provide
protection for the employee when a personal
automobile is used. This shouid not be confused
with the coverage that is extended to employees
while driving port-owned vehicles.

Many employees believe that the non-ownership
liability insurance purchased by a port also in-
sures them while using their personal vehicles in
pursuit of port business. When an accident oc-
curs, often the employee will turn to the port for
insurance protection only to find that there is no
coverage. To eliminate potential employee rela-
tions problems, it is often advantageous to
inform all employees who may use their personal
vehicles on port business of this fact, and that it
is their responsibility to arrange their own per-
sonal insurance protection. Generally, this does
not place an undue hardship on employees since
most ports provide mileage allowances, a portion
of which is designed to cover the cost of insur-
ance. (Note: Coverage can be extended under
the port’s policy for an employee using his/her
personal auto on port business. However, cov-
erage is always excess of the employee’s
personal insurance and is never primary.)

It should also be noted that this is not coverage
for the personal automobile of an employee who
is provided a port vehicle for his regular use. He
has coverage while operating the port vehicle,
but not for another vehicle he may use or bor-
row. Any employees who are provided a vehicle
for the regular use should be aware of this situa-
tion.

PUBLIC OFFICIALS LIABILITY

A port and its appointed or elected officials and
officers face legal liability exposures arising out
of executive and management decisions. This is
distinct from other forms of liability which gener-
ally involve accidental bodily injury or property
damage. The port and its officials are exposed
to threat of legal action for every decision they

make, much the same as corporations and their
boards of directors. Directors and officers liabil-
ity protection is the insurance remedy for private
corporations whereas public officials liability is
generally used by public entities. Both insurance
coverages provide protection for wrongful acts
arising out of executive and management deci-
sions. Coverage for all employees is normally
included.

Claims can arise from a number of acts, errors,
or omissions. Citizens file claims for poor quality
of services; for failure to provide services; zoning
and rezoning; annexation/detachment and prop-
erty condemnation. Employees have filed claims
for dismissal/nonhire, failure to promote, discipli-
nary action, and unfair labor negotiations.

Ports may have professional engineers, attor-
neys, and other professionals on staff whose
professional acts may be added to the coverage
under the Public Officials Liability policy, or cov-
erage can be arranged under a separate
Professional Liability policy to avoid shared limits
situations. The policy annual aggregate limit
applies to all coverages on a shared basis.

Policy Forms

A port's risk management program should in-
clude public officials liability coverage to protect
its public officials. Presently, no standard liability
forms have been developed for this loss expo-
sure. The risk manager should carefully review
the insuring requirements and exclusions of the
various public officials policies in selecting a
policy most appropriate for the port. All wrongful
acts committed by public officials, whether actual
or alleged, should be covered including errors,
acts, omissions, breach of duties including mis-
feasance, nonfeasance, or violation of federal or
state civil rights laws. The insurance policy
should include, in addition to the port, all indi-
viduals who were, now, or shall be elected or
appointed to commissions, councils, or other
units under the jurisdiction of the port. Both paid
and non-paid individuals should be included, in
addition to all employees.

Insurance policies are written on a claims-made
basis. Insurance protection is determined by the
date of the claim for claims-made policies sub-
ject to a retroactive date which limits claims to
events happening after that date.
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Employment Practices Liability

In addition to Public Officials liability, a risk man-
agement program should include coverage for
Employment Practices liability. It is a line of in-
surance for one of the fastest growing litigation
threats to employers. Employment Practices
liability (EPL) extends coverage for the perils of
sexual harassment, wrongful termination, dis-
crimination, failure to promote, breach of
employment contract, and similar actions. EPL
insurance is a product that was created in the
late 1980s as a result of expanded civil rights
laws, including federal employment acts such as
American with Disabilities Act (ADA), Civil Rights
Act (CRA), Age Discrimination in Employment
Act (ADEA), Equal Pay Act (EPA), Family, Medi-
cal Leave Act (FMLA), etc.

EPL cases typically involve charges of economic
damages as well as emotional distress, humilia-
tion, damage to reputation, mental anguish, etc.
A Commercial General Liability (CGL) policy is
not intended nor designed to pay claims for
these EPL type exposures. CGL policies typi-
cally have a broad exclusionary endorsement for
employment practices claims. Risk managers
should review their CGL and Public Officials Li-
ability policies and are encouraged to obtain their
insurer's position regarding these types of
claims. Many Public Officials Liability policies
are silent as respects to EPL perils or will have
specific exclusions that can be deleted. A port’s
Human Resource Department should be kept up
to date concerning labor laws, and employee
handbooks should contain port policies regard-
ing employment related issues, i.e., anti-
discriminations policy, sexual harassment policy,
substance abuse policy, etc. Good employment
practices will help reduce potential losses.

Given various limitations and exclusions in other
liability policies, a stand-alone EPL policy should
be considered. EPL is a relatively new line of
insurance, and coverages offered by insurers
vary with some providing broader coverages
than others. Some advantages of having a
stand-alone EPL policy include an independent
limit of liability (does not need to be shared) and
a broad definition of covered wrongful acts.
Most insurers will cover administrative, civil,
criminal, arbitration, and Equal Employment Op-
portunity Commission (EEOC) proceedings.
Careful consideration should be given to defini-
tions, terms, conditions and exclusions, who is
an insured, is the entity covered, what are the
claim triggers, what are the specified perils, de-

fense costs, deductibles and exclusions.
Punitive damages are normally excluded but can
be included usually at an additional premium. {t
is highly recommended that punitive damages
be included.

Loss prevention practices, including well-written
policies and procedures, are the best means of
both controlling and defending these claims.

POLICE PROFESSIONAL LIABILITY

Those ports that operate their own police de-
partment or harbor patrols to enforce applicable
laws and regulations on port facilities are ex-
posed to a loss exposure that may not be
adequately covered or maybe excluded in gen-
eral liability policies. The loss exposure is
greatest for ports that operate detention facilities
and that have employees with full arrest author-
ity. Of course, a police professional liability
exposure does not exist for those ports which do
not operate a police department.

Policy Forms

A police professional liability policy should opti-
mally cover all liability arising out of law
enforcement activities including bodily injury,
property damage, false arrest-detention, mali-
cious prosecution, libel-slander, wrongful
entry/eviction, assault-battery, Section 1983 vio-
lation of civil rights under color of law, other
discrimination, inmates property loss, inmate vs.
inmate fights, and intra-employee claims. Cov-
erage for police professional liability is written on
either a claims-made or occurrence basis.

UMBRELLA LIABILITY

One of the most important policies carried by
any port is its umbrella liability policy. This policy
provides protection for catastrophic liability loss
exposures. An umbrella liability policy serves as
a blanket over many primary liability policies. It
may provide excess insurance protection for
general liability, terminal operators liability, auto
liability, public officials liability, police profes-
sional liability, and employer’s liability coverages.
An umbrella liability policy may also go a step
further and provide broader insurance protection
than is provided by the primary policies. This is
accomplished through broad insuring language.
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There are no standard industry forms. This ne-
cessitates an evaluation of every umbrella
contract. The policies may exclude employee
injuries, failure to perform a contract, nuclear
damages, long-term pollution, asbestos, em-
ployee benefit plan fiduciary liability, war, and
responsibility for property of others in your cus-
tody.

Umbrella liability policies may be confused with
pure excess liability policies which provide pro-
tection over a specific liability policy. As
mentioned previously, an umbrella liability policy
may provide broader protection than the primary
coverages. Where an umbrella liability policy
provides broader protection than the primary
coverages, an insurer will require that a port as-
sume the first portion of any loss. Usually the
lowest minimum retention is $10,000.

Extension and Modifications to
Coverage

Conversely, umbrelia liability policies may not be
as broad as the port's primary liability policies
because of differences of policy language be-
tween the umbrella and underlying liability
policies. To assure that the umbrella provides
coverage at least as broad as that of the under-
lying policies, following form (policy language) or
as-broad-as primary endorsements (add-ons)
have been developed for umbrella policies.
Representative language may be similar to:

“As respects the underlying insurance identi-
fied herein, this insurance shall apply to any
loss for which the underlying insurance has
been maintained. Where no underlying in-
surance exists or where terms, conditions,
and limitations of the umbrella are broader
than the underlying insurance, the umbrella
will apply based on its terms, conditions, and
limitations.”

An umbrella liability policy will include a schedule
of all underlying insurance policies. A port's risk
manager should make sure that the information
included in the schedule is correct and that all
applicable liability policies are listed. It is also
important that the primary insurance policies
have the same anniversary date as the umbrella
liability policy. When different anniversary dates
exist between the underlying policies and the
umbrella policy, a gap in protection can arise.
This can occur when the aggregate liability limit
of a primary policy is exhausted and some of the

losses making up the aggregate do not fall within
the policy of the umbrelia because the primary
and umbrella policies have different anniversary
dates. The umbrella insurer could refuse pro-
tection since the primary policy has not
exhausted the aggregate liability limits within the
policy term of the umbrella. To avoid this poten-
tial conflict, anniversary dates of all policies
should be made concurrent. If it is not possible
to have the anniversary dates of all the policies
the same, the umbrelia policies should include a
non-concurrent endorsement.

The cost of attorney’s fees and other costs as-
sociated with a liability claim can be substantial.
Consequently, a port should make sure that
adequate defense coverage is provided within its
umbrella policy. First dollar defense coverage
should be provided where there is no underlying
insurance and excess defense coverage shouid
be provided on claims involving both primary and
umbrella coverages.

The umbrella policy should include the provision
that, in the event of exhaustion of the primary
aggregate limits, the umbrella will drop down to
apply as primary insurance.

MARINE INSURANCE

While the principles of marine insurance are
similar to those of the more familiar property and
casualty insurance coverages, customary prac-
tices, terminology, and pohcy forms differ
substantially. Although marine insurance was
meﬁrsttypeofmsurancemmecom ercial
world, it is different and unique in many ways,
including valuation methodology, general aver-
age, salvage, third party lisbility and defenses
available to the ship owner, among others. The
objective of this discussion, therefore, is to intro-
duce the reader to some of the terminology and
more important coverage points.

It is customary that insurance for a port is pro-
vided under Marine forms tailored to merge land
exposures and marine exposures.

Coverage Forms

Over the years, insurers have developed a num-
ber of policy forms and amendatory provisions to
cover. the particular needs of an insured or group
of insureds. The provisions of these forms could
be made to apply to either ship or cargo by the
addition of specific terms or provisions. Cover-
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ages for port operations were added to create a
package of coverages for the exposures of a
port commonly referred to as Ports Liability or
Terminal Operators Liability.

The coverages, most common to a Port Pack-
age, which can be purchased singly or in
combination, include:

Commercial General Liability

Covers “on-land” operations and exposures not
including watercraft. The watercraft exclusion
can be deleted to cover watercraft.

Protection and Indemnity

Covers the operation of watercraft by a port.- A
Protection and Indemnity (P&I) policy is pur-
chased in conjunction with a hull insurance
policy to provide liability protection not found in
the hull policy. This type of coverage is usually
placed either through a mutual P&l ciub or with
individual stock insurance companies. Therisks
covered and exclusions are found ‘in the P&l
club’s nule book or in the -several policy forms
used by individual insurers.

The P&l policy provides coverage should an in-
sured vessel cause damage to piers, wharfs,
bridges, cable, or other fixed or:removable ob-
jects. Also covered is the cost of raising,
destroying, or removing a wreck which is sunk
and constitutes a hazard to navigation. Bodily
injury, loss of life, and sickness of seamen, pas-
sengers, ship visitors, stevedores, etc., are
major loss exposures covered under the P&l
policy. In addition, this policy also provides cov-
erage for the repatriation expenses of seamen
who become sick and injured during a voyage
and collision — risks not fully covered under a hull
policy.

The P&l policy also provides coverage for dam-
age to cargo caused by the insured vessel
should the damage arise from the negligence of
the vessel operator. The ship owner is protected
for fines or penalties that may be levied because
of the violation of the laws. The P&} policy can
cover poliution risks and operators often use this
coverage to meet the requirements of the U.S.
Coast Guard to obtain Certificates of Financial
Responsibility.

For those ports owning ships or vessels who are
not.a member of a mutual P&I club; the amount
of insurance provided in a P&l policy is usually
equivalent to the amount of insurance on the hull

of the:-vessel. This amount of insurance is usu-
ally adequate where the ship owner may limit its
personal liability to the value of the hull. How-
ever, where the owner of the ship has privy or
knowledge of the events or conditions that
caused a loss, this imitation on the ship owner’s
liability may .no longer be applicable. To obtain
additional liability protection for this expostire, an
owner may wish to purchase an Excess P&l

policy.
Wharfingers Liability

Covers a port’'s obligation to provide safe ber-
thage for a vessel moored at port-provided
docks, wharves, or piers. This obligation in-
cludes safe approach and departure. Certain
liabilities can be contractually transferred to oth-
ers such as a tug boat operator, tie-down
contractor, pilot contractor, stevedoring com-
pany, and even a vessel owner. However, the
ultimate responsibility is the port’s necessitating
insurance protection.

Stevedores Liability

Covers a port's liability arising out of loading or
unloading a vessel and moving goods.

A landlord port will have, at worst, a vicarious
liability as the owner of the port facilities. De-
fense coverage is the most important aspect of
coverage in this situation.

An operating port may or may not provide steve-
dore services directly. Stevedores may be
employees of a port or hired under contract with
a stevedoring company.

In either case, liability for losses caused by “un-
seaworthiness” of a vessel should be
contractually imposed on the vessel owner and
not accepted by a port. For stevedore subcon-
tractors  liability should be contractually
transferred to the subcontractor via hold harm-
less wording.

Warehouseman’s Legal Liability

Covers the legal liability of a warehouseman
(bailee) for lost or damage to property in its care,
custody, or control. A port that stores goods for
customers has the legal status of a bailee for
hire. A port can be held liable for the disappear-
ance or destruction of goods in its custody if it
can be proven that the port was negligent.
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The warehouseman’s legal liability policy pro-
vides protection if the port is held legally liable
for lost or damaged goods. This policy provides
broad protection for goods stored in specified
port locations. Coverage applies to the property
of port customers only for the account of the
bailor (port). Thus, port property is not covered
and liability must be proved before an insurer will
make a claim payment. Defense is included in
the policy coverage.

When evaluating a port’s loss exposures in
terms of the warehouseman’s legal liability, an
insurance underwriter will look for favorable loss
experience, qualified personnel, good facilities
and equipment, and reputable clientele. Insur-
ance coverage is usually written subject to a
deductible to eliminate high frequency/iow se-
verity claims.

Pilots Liability

Covers loss exposures to a port that provides
pilots to vessels entering and leaving the port.
Coverage includes Bodily Injury and Property
Damage liability including damage to the vessel.

The basic policy form excludes “Loss of Use” of
the vessel while undergoing repairs. Coverage
can be extended to do so and it is strongly rec-
ommended that the coverage extension be
added.

Towers Liability or “Tugboat” Insurance

Covers loss caused by negligence from the op-
eration of a tugboat that causes damage to a
vessel under “tow.” Coverage is normally added
to the insurance on the vessel rather than to the
Terminal Operators policy. However, this should
be included as a part of the “package” of cover-
ages for a port.

Hull Insurance

Covers loss from physical damage to a vessel
owned by a port. There are a number of differ-
ent Hull & Machinery (H&M) policies available in
the market today. Perhaps the broadest is the
American Institute of Marine Underwriters’ Form.
An H&M policy is a named perils type policy and
covers physical damage to the vessel, its ma-
chinery, and equipment.  In addition, the policy
normally cavers ‘general-average, salvage, sue,
and labor and collision liability. Coverage for a
vessel under an H&M policy is written with .a
vessel value which has been agreed upon be-

tween the owner and the underwriters of the
pol:cy -Most H&M pohcxes include a deducttbie
for partial losses Oft‘en ” ../shtpowner may eiect

Risk msurance;

Railroad Liability

Covers the operations of port owned railroad
facilities. Exposure in this area of operations will
vary substantially from port to port. Some ports
have no railroad operations, others may have a
switching, loading/unloading operation, and still
others may operate a short line railroad.

in any event, railroad operations present an
added exposure to loss anywhere from crossing
safety requirements to damage to railroad cars
and cargo. Also, if considered operating “in fur-
therance of interstate commerce” employees
may be subject to the Federal Employers’ Liabil-
ity Act (FELA).
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Coverage for FELA is not included in a standard
workers’ compensation policy and must be spe-
cifically added.

Benefits available under FELA are potentially
very generous. They can include lost wages,
medical expenses, estimated future earnings,
and pain and suffering. Awards are determined
in the tort system and based on comparative
negligence. Because these tort-based recover-
ies are usually larger than the no-fault workers’
compensation benefits, the FELA premium rates
are substantially higher than workers’ compen-
sation rates.

The effect of a port tariff, statutes exempting port
employees, or court rulings should be consid-
ered in determining the need for FELA coverage
for railroad employees.

ENVIRONMENTAL LIABILITY

Background — For the last 30 years, the insur-
ance industry has been attempting to find a
- solution to covering or not covering liability for
losses caused by pollution and contamination
events.

Adverse court decisions under general liability
and umbrelia liability policies resulted in the first
steps to limit coverage for events deemed unin-
surable under standard rate structures, if at all.
The so-called “D,” “E,” “Z” exclusions were intro-
duced to eliminate liability for the oil industry
perils of explosion, blowout, and cratering of
wells.

Continued court decisions held that, in the ab-
sence of an exclusion, each policy in force
during a period of gradual pollution covered the
ultimate loss on a pro-rata basis. This led to the
introduction of a Gradual Pollution Exclusion in
1973.

The interpretation of this exclusion varied widely
from federal to state courts and even between
state jurisdictions. In some, the exclusion was
upheld, in others discovery was held to be the
occurrence and thus covered.

An inevitable result of the chaos within the courts
was the development of an Absolute Pollution
Exclusion in the mid-1980s. At the same time,
exclusionary wording for asbestos and lead paint
exposures was added because neither was de-
fined as a pollutant or contaminant by the
Environmental Protection Agency (EPA).

Current Status — Increased scientific knowledge
of exposures, risk, and insurance needs has led
to the emergence of specialized underwriters
and insurance coverages to meet virtually every
need in the area of pollution risks.

Also, the EPA’s 1995 Brownfields Action Agenda
created a partnership relationship between the
responsible government agencies and property
owners, operators, sellers, buyers, and commu-
nities replacing the old adversarial means of
doing business.

Stated simply “Brownfields” is an attempt to ap-
ply uniform standards to contaminated sites for
the purpose of encouraging clean-up and rede-
velopment. Instead of remediation to original
conditions, “Brownfields” allows a standard of
intended use that can dramatically reduce clean-
up costs and liability exposures.

A menu of the products and services available
through one or more insurers would include:

« Contractors Pollution Liability

« Consulting, Engineering and Design Profes-
sional Liability

o Fixed site clean up costs and third party li-
ability (can include Business Interruption,
Loss of Rents, or Rental Value for owner)

e Storage Tank Liability
» Restoration Cost Stop Loss (Per Project)
a) Excess of Retention

b) First dollars utilizing funded captive rein-
surance

Note: Investment income and unused funds
belong to the insured party under b) above

+ Analytical Laboratories Errors & Omissions
« Transporter Pollution Legal Liability
+ Waste Treatment Pollution Legal Liability

« Property Transfer Liability, Clean Up, Busi-
ness Interruption, and Exira Expense

« Brownfields Restoration/Development Liabil-
ity, Clean-Up Costs including Stop Loss,
Business Interruption

« Creditor Reimbursement including Collateral
Value Loss Reimbursement

« Pollution Event Crisis Management
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» Crisis Management Procedures Audit

« Crisis Management Response Simulation
and Assessment

Additional coverages and services are available
on a tailored basis to meet specific needs or
unique situations. The above list is only a sam-
pler. Increased competition, exposure
knowledge and experience have made the cur-
rent environmental risk marketplace quite
responsive to buyers’ needs.

WORKERS’ COMPENSATION

The objective of workers’ compensation statutes
is to assure the payment of medical expenses
and prescribed wage replacement for employees
injured in work related accidents. The laws of
governing jurisdictions vary considerably in con-
tent and scope, however, all center around the
concept of statutory medical and wage replace-
ment (compensation) to injured employees
regardless of faulit.

Workers’ compensation statutes, in addition to
establishing the benefit levels for injured em-
ployees, are designed to ensure that employers
are financially able to meet workers’ compensa-
tion obligations. Generally, this is accomplished
through requirements that employers either pur-
chase insurance from a commercial carrier or
qualify with the goveming jurisdiction as a self-
insurer. In Nevada, North Dakota, Ohio, Wash-
ington, West Virginia, Wyoming, Puerto Rico,
and the Virgin Islands, monopolistic or state ad-
ministered funds have been established. In
these jurisdictions, if an employer is not permit-
ted or cannot qualify as a self-insurer, it must
purchase insurance from the monopolistic fund
since commercial insurance is not permitted.

Policy Form and Coverage

The basic workers’ compensation policy consists
of two parts:

Coverage A ~ Workers’ Compensation: Under
this part, the insurer agrees to pay all benefits or
obligations falling within the workers’ compensa-
tion statutes of specified state jurisdictions. This
coverage is probably the only insurance contract
which does not contain a maximum limit of liabil-

ity.

Coverage B — Employers’ Liability: Under this
coverage part, insurance is provided for the
claim of employees that do not fall under the
workers’ compensation statute. Coverage is
limited to those states which are designated in
the policy. This section contains specific limits of
liability. The standard limits are:

Bodily Injury by Accident — Limit/Accident — $100,000
Bodily Injury by Disease — Policy Limit — $500,000
Bodily Injury by Disease — Limit/Employee - $100,000

However, higher limits are available. Umbrella
policies will provide coverage in excess of pri-
mary employers’ liability limits.

Coverage C - Other States Insurance - The
policy is issued listing one or more states, under
item 3A of the Declarations Page, in which em-
ployees of the port are working. The part of the
policy, item 3C, enables the port to have auto-
matic insurance coverage for new operations in
the states listed in this section. Suggested
wording for item 3C to assure most comprehen-
sive coverage: “States of the United States
except those listed in Item 3A above and in ND,
NV, OH, WA, WV, WY.” Note your responsibility
to advise the insurer at once if you begin work in
any state listed in item 3C.

In addition, the basic policy provides for the in-
surer to undertake the legal defense of any suits,
even if fraudulent or groundless, and to pay all
expenses in connection with defense of a claim.

Extensions of Coverage

Voluntary Compensation Endorsement

In certain jurisdictions, not all classes of employ-
ees fall within the Workers’ Compensation Act.
Also, certain states do not require employers to
carry coverage where only a few employees ex-
ist. Constantly changing compensation statutes
make it difficult to stay completely up-to-date on
potential loss exposures not covered under the
law. It is possible to provide coverage for this
exposure by attaching a Voluntary Compensa-
tion Endorsement to the policy. Coverage can
be extended to either a particular class of em-
ployees by designating the class or to all
employees of the port.

Since an injured employee not covered by the
compensation act may have no recourse other
than to sue his employer, the voluntary compen-
sation endorsement can be advantageous by
avoiding litigation.
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The policy excludes coverage for the monopolis-
tic states of ND, NV, OH, WA, WV, and WY. In
those states, if the employment is such as to be
subject to the compensation act, coverage must
be purchased from the state fund. Coverage
from the state fund, however, normally do not
provide employers’ liability coverage. Since the
employers’ liability coverage of the standard
policy only extends to states designated in the
contract, a potential uninsured exposure exists.
This is not a serious area of concern for most
ports since the exposure may be eliminated by
extending the employers’ liability coverage of the
policy to cover all states including monopolistic
states; or, if the insurer is unwilling to grant this
extension, “stop-gap” coverage can be secured
under the general liability policy.

In Rem Endorsement -

in non-marine losses, any action taken by an
injured employee or third party would be filed
against the person or organization causing the
injury. In marine liability, however, a master or
. member of the crew can bring a claim against
the vessel from which the loss occurred as if it
was an entity unto itself.

If an action is filed against the vessel, it can be
seized regardiess of registry or ownership until
the claim is resolved. Due to court backlogs,
resolution of a claim may take considerable time
during which the vessel could sit idle. To prevent
the vessel from being seized and possibly idled
for a considerable period of time, a port can en-
dorse its workers’ compensation policy with an
“In Rem” Endorsement. This endorsement pro-
vides that such an action would be covered as if
.against the port and not against the vessel.

Workers’ Compensation Acts

In addition to workers’ compensation obligations
imposed by state statutes, ports may be subject
to workers’ compensation obligations created by
Federal statute. Specifically, ports may be sub-
ject to workers’ compensation claims under the
U.S. Longshore and Harbor Workers’ Compen-
sation Act (USL&H), the Jones Act, or the
Federal Employers Liability Act.

U.S. Longshore and Harbor Workers’
Compensation Act

This federal act provides statutory benefits for
employees engaged in maritime employment

including longshoremen, harbor workers, ship
repairers, and boat builders from injuries occur-
ring on the navigable waters of the United States
including adjoining piers, wharfs, dry docks, ter-
minals, marine railways or other adjoining areas
customarily used by an employer in unloading,
repairing or building a vessel. On average,
benefits payable under this Act are substantially
higher than those under state compensation
acts. While political subdivisions are specifically
exempt under USL&H, some ports have volun-
tarily become subject to or pay the same benefit
levels as specified in the Act due to negotiated
labor contracts. In addition, ports may be sub-
ject to the contingent-liability of contractors and
others who fail to maintain appropriate insurance
coverage for their employees. Standard work-
ers’ compensation policies do not extend to
obligations created by federal acts. Coverage
can be obtained under the standard policy, how-
ever, by the addition of a U.S. Longshore and
Harbor Workers’ Compensation Act Endorse-
ment.

Jones Act

This federal act specifies the rights of American
sailors, masters, and members of crews for inju-
ries sustained in the course of their employment.
Unlike state workers’ compensation statutes, this
Act does not provide statutory limitations for inju-
ries or medical benefits. It is a negligence type
of act without restrictions to recovery from the
employer. Ports may be subject to the provi-
sions of this Act when police, fire, maintenance,
or other vessels are operated by the port. Cov-
erage for this exposure can be provided by one
of several methods. The normal and most
common method is to insure the exposure under
a protection and indemnity policy (P&l). For a
further discussion on this policy, see the discus-
sion under Marine Insurance. Insurance for this
exposure can also be provided under the Em-
ployers’ Liability Coverage B of the standard
workers’  compensation  policy attaching
“Amendment to Coverage B Endorsement-
Maritime.” This endorsement broadens the ter-
ritorial limits of the policy and permits separate
limits for maritime exposures. Coverages can
also be provided in a voluntary compensation
endorsement which is amended by the addition
of an “Amendment of Voluntary Endorsement —
Maritime Coverage”.
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Federal Employers’ Liability Act

This federal act specifies the rights of interstate
railroad employees. Like the Jones Act, it does
not provide statutory limitations for indemnity or
medical benefits. It is a negligence type of act
that does not restrict the recovery from an em-
ployer. .

Ports subject to this exposure can obtain cover-
age under the standard workers’ compensation
policy by specific endorsement and reporting of
appropriately classified payrolls. Because this is
a negligent act, without statutory benefit level
provisions, the $100,000 limit for employers’ li-
ability coverage found in the standard workers’
compensation policy should be increased either
to $500,000 or $1,000,000 and applying the
port’s umbrella policy as excess insurance pro-
tection. Voluntary Compensation coverage is a
valuable supplement which may avoid litigation
by making statutory workers’ compensation
benefits available on a “no-fault” basis.

MISCELLANEOUS INSURANCE
COVERAGES

Management Information
Systems (MIS)

MIS equipment plays an integral role in manag-
ing and coordinating the operations of ports
across the country. While limited coverage is
available under standard property and boiler and
machinery policies, the unique, specialized and
critical nature of MIS functions makes the pur-
chase of specific insurance coverage advisable.

Special MIS insurance is available to protect a
port from:

« Physical damage to or destruction of hard-
ware, media, and data.

« Extra expense involved in utilizing alternative
facilities, emergency repairs to damaged fa-
cilities, additional personnel, overtime wages
to resume or sustain MIS operations.

« The cost of recapturing or reproducing lost
data.

+ Loss of business income resulting from in-
terruption of MIS operations.

Coverage is available on an “all risk” basis in-
cluding electrical breakdown. The risk manger
will have to consider a number of factors.

» In selecting the limit for physical damage,
the purchase price of owned equipment
should not be used because it may be insuf-
ficient to cover the cost of prudent upgrading
in view of technological advancements or the
unavailability of identical equipment. The
contract obligations for leased equipment will
determine the appropriate limit, which may
exceed the purchase price or current market
value of the equipment involved.

o Estimates of all costs of operating at alter-
native facilities for the period of time
required to rebuild present facilities would be
the measure of Extra Expense limits.

o If adequate periodic duplication of data is
practiced and the duplicate copies are stored
off premises, the reproduction costs should
be minimal. However, if some data must be
reconstructed from source documents, ma-
terial expense could be involved.

+ The determination of an adequate limit for
loss of business income will require the
combined efforts of operations, MIS, and fi-
nancial personnel.

Risk management action before a loss can play
a major part in minimizing the loss arising from
interruption of MIS operations. Pre-loss planning
for the use of an off premises “hot site” or recip-
rocal agreements with local organizations having
compatible equipment to allow use of facilities
during non-working hours are practical loss miti-
gation actions. Daily or weekly duplication of
computer data for safe storage at an appropriate
off premises site will minimize recapture and
reconstruction functions. Periodic reevaluation
of potential business interruption from loss of
MIS operations will assure adequate limits for
this exposure.

Non-Owned Aircraft

Most ports do not own aircraft. However, a con-
tingent liability exposure does exist if a port
charters aircraft for port sanctioned trips. While
coverage carried by the aircraft owner is primary,
a port could be joined in a suit with the owner as
a result of the operation or use of the aircraft.
Non-owned aircraft liability coverage is excluded
from primary general liability policies. Many um-
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brella liability policies exclude coverage for air-
craft owned or chartered by or on behalf of the
insured. Coverage is further excluded for em-
ployees who operate an aircraft in the course of
their employment.

A port can purchase a primary non-owned air-
craft liability policy to protect itself from this loss
exposure. The umbrella carrier may then be
willing to amend its policy to include this expo-
sure so as to provided added limits of insurance
protection. A final alternative is to attempt to
amend the port’s umbrella liability policy to re-
spond to all non-owned aircraft claims,
regardless whether or not there is primary cov-
erage. This alternative, of course, would make
the port responsible for the umbrella’s retention.
Because of the catastrophic nature of this loss
exposure, it is important that ports subject to
non-owned aircraft exposures secure insurance
protection through one of the alternatives dis-
cussed.

Special Events Liability

From time to time, a port will sponsor activities or
make port facilities available to individuals or
organizations for events not usual to a port’s op-
erations. The events can include parties,
outings, special tours, or off-site activities, such
as golf outings, employee outings, boat charters,
sporting events, etc. Underwriters accept certain
activities as normal to a port’s operations, but will

treat others as unacceptable or beyond the
scope of accepted risk for which premium has
been charged.

There are two options available to a port to han-
dle these situations. First, to have the port’s
policies endorsed to specifically grant coverage
or, second, to purchase a special events policy
to insure an event outside of existing coverage.
The latter insulates existing insurance from
losses which could adversely affect future cov-
erage and pricing. Also, coverage not otherwise
available under existing policies can be obtained,
i.e., hole-in-one insurance, athletic participants
accident insurance.

Under special events policies, coverage can be
specific, limited in time, place and amount with
premium charged for the event only. Blanket
insurance for a facility or types of events occur-
ring with some regularity is also available at pre-
agreed rates, limits, deductibles, etc.

It is recommended that the purchase of special
events insurance be weighed against the future
effect on existing insurance if the risks arising
from special events were to be included as
“usual operations.”

In any case, both the port and the sponsoring
organization(s) should be named as insureds
under insurance policies covering special
events.
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