TITLE XI—FEDERAL SHIP FINANCING
GUARANTEE PROGRAM®

SEC. 1101. DEF INITIONSso (46 App. US.C. 1271 (2001)). As
used in this title—

(2) The term “mortgage” includes—
(1) a preferred mortgage as defined in section 31301 of title 46,
United States Code; and

(2) a mortgage on a vessel that will become a preferred mortgage
when filed or recorded under chapter 313 of title 46, United States
Code.

(b) The term “vessel” includes all types, whether in existence or under
construction, of passenger cargo and combination passenger cargo car-
rying vessels, tankers, tugs, towboats, barges, dredges and ocean ther-
mal energy conversion facilities or plantships which are or will be docu-
mented under the laws of the United States, fishing vessels whose own-
ership will meet the citizenship requirements for documenting vessels in
the coastwise trade within the meaning of section 2 of the Shipping Act,
1916, as amended, floating drydocks which have a capacity of thirty-
five thousand or more lifting tons and a beam of one hundred and twen-
ty-five feet or more between the wing walls and oceanographic research
or instruction or pollution treatment, abatement or control vessels;

- (c) The term “obligation” shall mean any note, bond, debenture, or
other evidence of indebtedness (exclusive of notes or other obligations
issued by the Secretary pursuant to subsection (d) of section 1105 of

* In addition to the requirements set forth in Title XI of the Merchant Marine Act,
1936, the Federal Ship Financing Guarantee Program is subject to certain restrictions set
forth in Section 401 of Public Law 105-258, approved October 14, 1998 (112 STAT.
1902, 1916), the Ocean Shipping Reform Act of 1998, and Section 661c(b)(1) of the
Federal Credit Reform Act of 1990 (2 U.S.C. 661a, et. seq.). These provisions are set
forth at the end of Title XI, page 151, 152, infra,

Also see section 213 of Public Law 101-710, approved December 12, 1989 (103
STAT. 1914) providing: “Before acquireing a vessel for use by the Coast Guard, the
Secretary of Transportation or the Commandant of the Coast Guard, as appropriate,
shall review the inventory of vessels acquired by the Secretary or the Secretary of
Commerce as a result of as a default under title XI of the Merchant Marine Act, 1936
(46 App. U.S.C. 1271-1279c), to determine whether any of those vessels are suitable for
use by the Coast Guard.”

* The term “citizen of the United States" is not defined in Section 1101. Therefore,
the definition in Section 905(c), page 122, supra, applies throughout Title XI. Section
905(c) refers to Section 2 of the Shipping Act, 1916. Section 2 (followed by provisions
that affect Section 2 citizenship requirements), is located at page 182, infra.
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this title and obligations eligible for investment of funds under section
1102 and subsection (d) of section 1108 of this title, issued for one of
the purposes specified in subsection (a) of section 1104 of this title;

(d) The term “obligor” shall mean any party primarily liable for pay-
ment of the principal of or interest on any obligation;

(¢) The term “obligee” shall mean the holder of an obligation;

(f) The term “actual cost” of a vessel as of any specified date means
the aggregate, as determined by the Secretary, of (i) all amounts paid by
or for the account of the obligor on or before that date, and (ii) all
amounts which the obligor is then obligated to pay from time to time
thereafter, for the construction, reconstruction or reconditioning of such
vessel; :

(g) The term “depreciated actual cost” of a vessel means the actual
cost of the vessel depreciated on a straightline basis over the useful life
of the vessel as determined by the Secretary, not to exceed twenty-five
years from the date the vessel was delivered by the shipbuilder, or, if the
vessel has been reconstructed or reconditioned, the actual cost of the
vessel depreciated on a straightline basis from the date the vessel was
delivered by the shipbuilder to the date of such reconstruction or recon-
ditioning on the basis of the original useful life of the vessel and from
the date of such reconstruction or reconditioning on a straightline basis
and on the basis of a useful life of the vessel determined by the
Secretary, plus all amounts paid or obligated to be paid for the recon-
struction or reconditioning depreciated on a straightline basis on the
basis of a useful life of the vessel determined by the Secretary;

” <

(h) The terms “construction » “‘reconstruction”, or “reconditioning”
shall include, but shall not be limited to, designing, inspecting, outfit-
ting, and equipping;

(1) The term “ocean thermal energy conversion facility or plantship”
means any at-sea facility or vessel, whether mobile, floating unmoored,
moored, or standing on the seabed, which uses temperature differences
in ocean water to produce electricity or another form of energy capable
of being used directly to perform work, and includes any equipment
installed on such facility or vessel to use such electricity or other form
of energy to produce, process, refine, or manufacture a product, and any
cable or pipeline used to deliver such electricity, freshwater, or product

" «to shore, and all other associated equipment and appurtenances of such

facility or vessel, to the extent they are located seaward of the highwater
mark;
() The term “citizen of the Northern Mariana Islands” means—

(1) an individual who qualifies as such under section 8 of the
Schedule on Transitional Matters attached to the Constitution of the
Northern Mariana Islands; or
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(2) a corporation, partnership, association, or other entity formed
under the laws of the Northern Mariana Islands, not less than 75 percent
of the interest in which is owned by individuals referred to in paragraph
(1) or citizens or nationals of the United States, in cases in which
“owned” is used in the same sense as in section 2 of the Shipping Act,
1916 (46 U.S.C. 802);

(k) The term “fishery facility” means—
(1) for operations on land—

(A) any structure or appurtenance thereto designed for the unload-
ing and receiving from vessels, the processing, the holding pending
processing, the distribution after processing, or the holding pending
distribution, of fish from one or more fisheries,

(B) the land necessary for any such structure or appurtenance
described in subparagraph (A), and

(C) equipment which is for use in connection with any such struc-
ture or appurtenance and which is necessary for the performance of
any function referred to in subparagraph (A);

(2) for operations other than on land, any vessel built in the United
States used for, equipped to be used for, or of a type which is normally
used for, the processing of fish; or

(3) for aquaculture, including operations on land or elsewhere—

(A) any structure or appurtenance thereto designed for aquaculture;

(B) the land necessary for any such structure or appurtenance
described in subparagraph (A);

(C) equipment which is for use in connection with any such struc-
ture or appurtenance and which is necessary for the performance of
any function referred to in subparagraph (A); and

(D) any vessel built in the United States used for, equipped to be
used for, or of a type which is normally used for aquaculture;

but only if such structure, appurtenance, land, equipment, or vessel is
owned by an individual who is a citizen or national of the United States
or a citizen of the Northern Mariana Islands or by a corporation, part-
nership, association, or other entity that is a citizen of the United States
within the meaning of section 2 of the Shipping Act, 1916 (46 U.S.C.
802), and for purposes of applying such section 2 with respect to this
section— : S :
(1) the term “State” as used therein includes any State, the District
of Columbia, the Commonwealth of Puerto Rico, American Samoa,
the Virgin Islands of the United States, Guam, the Northern Mariana
Islands, or any other Commonwealth, territory, or possession of the
United States; and :

* Section 2 of the Shipping Act, 1916 (followed by provisions that affect Section 2
citizenship requirements), is located at page 182, infra.
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(i1) citizens of the United States must own not less than 75 percent
of the interest in the entity and nationals of the United States or citi-
zens of the Northern Mariana Islands shall be treated as citizens of
the United States in meeting such ownership requirement;

(1) The term “fishing vessel” has the meaning given such term by
section 3(11) of the Magnuson-Stevens Fishery Conservation and
Management Act of 1976 (16 U.S.C. 1802(11)); and any reference in
this title to a vessel designed principally for commercial use in the fish-
ing trade or industry shall be treated as a reference to a fishing vessel;

(m) The term “United States” when used in a geographical context
with respect to fishing vessels or fishery facilities includes all States
referred to in subsection (k)(i).

(n) The term “Secretary” means the Secretary of Commerce with
respect to fishing vessels and fishing facilities as provided by this title,
and the Secretary of Transportation with respect to all other vessels and
general shipyard facilities (as defined in section 1112(d)(3)).

(0) The term “eligible export vessel” means a vessel constructed,
reconstructed, or reconditioned in the United States for use in world-
wide trade which will, upon delivery or redelivery, be placed under or
continued to be documented under the laws of a country other than the
United States.

SEC. 1102. FEDERAL SHIP FINANCING FUND (46 App.
U.S.C. 1272 (2001)). There is hereby created a Federal Ship
Financing Fund (hereinafter referred to as the Fund) which shall be used
by the Secretary as a revolving fund for the purpose of carrying out the
provisions of this title, and there shall be allocated to such Fund the sum
of $1,000,000 out of funds made available to the Secretary under the
appropriation authorized by Section 1107 (46 U.S.C.). Moneys in the
Fund shall be deposited in the Treasury of the United States to the credit
of the Fund or invested in bonds or other obligations of, or guaranteed
as to principal and interest by, the United States.

SEC. 1103.* AUTHORIZATION OF SECRETARY TO
GUARANTEE OBLIGATIONS (46 App. U.S.C. 1273 (2001)).

% Section 431 of Public Law 105-383, approved November 13, 1998 (112 STAT. 3411,
3444), the Coast Guard Authorization Act of 1998 provides: “The Secretary of

" «Transportation may guarantee obligations under section 1103 of the Merchant Marine Act,

1936 (46 U.S.C. App. 1273), for the vessels planned for construction to be purchased the
American West Steamboat Company and to be named QUEEN OF THE YUKON, which
will operate on the Yukon and Tanana Rivers, and EMPRESS OF THE NORTH, which
will operate in Alaska, Washington, and Oregon. Notwithstanding sections 509, 1103(c)),
and 1104A(b) of the Merchant Marine Act, 1936 (46 U.S.C. App. 1159, 1273(c), and
1274(b)), the Secretary of Transportation may guarantee obligations of 87-1/2 percent of
the purchase price of such vessels. Each obligation guaranteed under this section may
have a maturity date of 25 years from the date of delivery of the vessel concerned.”
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(a) Principal and Interest. The Secretary is authorized to guarantee,
and to enter into commitments to guarantee, the payment of the interest
on, and the unpaid balance of the principal of, any obligation which is
eligible to be guaranteed under this title. A guarantee, or commitment
to guarantee, made by the Secretary under this title shall cover 100 per-
cent of the amount of the principal and interest of the obligation.

(b) Security Interest. No obligation shall be guaranteed under this
title unless the obligor conveys or agrees to convey to the Secretary such
security interest, which may include a mortgage or mortgages on a ves-
sel or vessels, as the Secretary may reasonably require to protect the
interests of the United States. '

(c) Amount of Guarantee; Percentage Limitation; Determination
of Actual Cost of Vessel. The Secretary shall not guarantee the princi-
pal of obligations in an amount in excess of 75 per centum, or 871/, per
centum, whichever is applicable under section 1104 of this title, of the
amount, as determined by the Secretary which determination shall be
conclusive, paid by or for the account of the obligor for the construc-
tion, reconstruction, or reconditioning of a vessel or vessels with respect
to which a security interest has been conveyed to the Secretary, unless
the obligor creates an escrow fund as authorized by section 1108 of this
title, in which case the Secretary may guarantee 75 per centum or 871/2
per centum, whichever is applicable under section 1104 of this title, of
the actual cost of such vessel or vessels.

(d) Pledge of United States. The full faith and credit of the United
States is pledged to the payment of all guarantees made under this title
with respect to both principal and interest, including interest, as may be
provided for in the guarantee, accruing between the date of default
under a guaranteed obligation and the payment in full of the guarantee.

(e) Proof of Obligations. Any guarantee, or commitment to guaran-
tee, made by the Secretary under this title shall be conclusive evidence
of the eligibility of the obligations for such guarantee, and the validity
of any guarantee, or commitment to guarantee, so made shall be incon-
testable. Notwithstanding an assumption of an obligation by the
Secretary under section 1105(a) or (b) of this Act, the validity of the
guarantee of an obligation made by the Secretary under this title is unaf-

"« fected and the guarantee remains in full force and effect.

(f) Limitation on Outstanding Amount. The aggregate unpaid prin-
cipal amount of the obligations guaranteed under this section and out-
standing at any one time shall not exceed $12,000,000,000, of which
(1) $850,000,000 shall be limited to obligations pertaining to guarantees
of obligations for fishing vessels and fishery facilities made under this
title, and (2) $3,000,000,000 shall be limited to obligations pertaining to
guarantees of obligations for eligible export vessels. No additional limi-
tations may be imposed on new commitments to guarantee loans for any
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fiscal year, except in such amounts as established in advance in annuaj
authorization Acts. No vessel eligible for guarantees under this title
shall be denied eligibility because of its type.

(8) Loan Guarantees for Export Vessels; Finding Required;
Termination of Authority,

(1) The Secretary may not issue a commitment to guarantee obliga-
tions for an eligible export vessel unless, after considering—

(A) the status of pending applications for commitments to guaran-
tee obligations for vessels documented under the laws of the United
States and operating or to be operated in the domestic or foreign com-
merce of the United States,

, (B) the economic soundness of the applications referred to in sub-

paragraph (A), and
(C) the amount of guarantee authority available, the Secretary

determines, in the sole discretion of the Secretary, that the issuance of
a commitment to guarantee obligations for an eligible export vessel
will not result in the denial of an economically sound application to
issue a commitment to Buarantee obligations for vessels documented
under the laws of the United States operating in the domestic or for-
eign commerce of the United States.

(2) The Secretary may not issue commitments to guarantee obliga-
tions for eligible export vessels under this section after the later of—

(A) the 5th anniversary of the date on which the Secretary publishes
final regulations setting forth the application procedures for the
issuance of commitments to guarantee obligations for eligible export
vessels,

(B) the last day of any 5-year period in which funding and guaran-
tee authority for obligations for eligible export vessels have been con-
tinuously available, or

(h) Risk Factor Determinations.s:
(1) The Secretary shall—

(A) establish in accordance with this subsection a system of risk
“categories for obligations guaranteed under this title, that categorizes
the relative risk of guarantees made under this title with respect to the
risk factors set forth in paragraph (3); and

* Subsection (h) was added by Section 13(a) of Public Law 104-239, approved
October.8, 1996 (110 STAT. 3135), the Maritime Security Act of 1996,
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(B) determine for each of the risk Categories a subsidy rate equiva-
lent to the cost of obligations in the category, expressed as a percent-
age of the amount guaranteed under this title for obligations in the
category. ’

(2)(A) Before making a guarantee under this section for an obligation,
the Secretary shall apply the risk factors set forth in paragraph (3) to
place the obligation in a risk category established under paragraph
(1A

(B) The Secretary shall consider the aggregate amount available to
the Secretary for making guarantees under this title to be reduced by
the amount determined by multiplying—

(1) the amount guaranteed under this title for an obligation, by

(ii) the subsidy rate for the category in which the obligation is
placed under subparagraph (A) of this paragraph.

(C) The estimated cost to the Government of a guarantee made by
the Secretary under this title for an obligation is deemed to be the
amount determined under subparagraph (B) for the obligation.

(D) The Secretary may not guarantee obligations under this title
after the aggregate amount available to the Secretary under appropria-
tions Acts for the cost of loan guarantees is required by subparagraph
(B) to be considered reduced to zero.

(3) The risk factors referred to in paragraphs (1) and (2) are the
following:

(A) If applicable, the country risk for each eligible export vessel
financed or to be financed by an obligation.

(B) The period for which an obligation is guaranteed or to be guar-
anteed.

(C) The amount of an obligation, which is guaranteed or to be guar-
anteed, in relation to the total cost of the project financed or to be
financed by the obligation.

(D) The financial condition of an obligor or applicant for a guaran-
tee.

(E) If applicable, any guarantee related to the project, other than the
guarantee under this title for which the risk factor is applied.

(F) If applicable, the projected employment of each vessel or
equipment to be financed with an obligation.

* Section 13(b) of the Public Law 104-239, approved October 8, 1996 (110 STAT.
3135), the Maritime Security Act of 1996, provides: “(b) Application.— Subsection
(h)(2) of section 1103 of the Merchant Marine Act, 1936 (46 U.S.C. App. 1273), as
amended by subsection (a) of this section, shall apply to guarantees that the Secretary of
Transportation makes or commits to make with any amounts that are unobligated on or
after the date of enactment of this Act”
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(G) If applicable, the projected market that will be served by each
vessel or equipment to be financed with an obligation.

(H) The collateral provided for a guarantee for an obligation.

(I) The management and operating experience of an obligor or
applicant for a guarantee.

() Whether a guarantee under this title is or will be in effect during
the construction period of the project.

(4) In this subsection, the term “cost” has the meaning given that term
in section 502 of the Federal Credit Reform Act of 1990 (2 U.S.C. 661a).

SEC. 1104A. ELIGIBILITY FOR GUARANTEE (46 App.
US.C. 1274 (2001)).

(a) Purpose of Obligations. Pursuant to the authority granted under
section 1103(a) , the Secretary upon such terms as he shall prescribe,
may guarantee or make a commitment to guarantee, payment of the
principal of and interest on an obligation which aids in—

(1) financing, including reimbursement of an obligor for expenditures
previously made for, construction, reconstruction, or reconditioning of a
vessel (including an eligible export vessel), which is designed principal-
ly for research, or for commercial use (A) in the coastwise or inter-
coastal trade; (B) on the Great Lakes, or on bays, sounds, rivers, har-
bors, or inland lakes of the United States; (C) in foreign trade as defined
in section 905 of this Act for purposes of title V of this Act; or (D) as an
ocean thermal energy conversion facility or plantship; (E) with respect
to floating drydocks in the construction, reconstruction, reconditioning,
or repair of vessels; or (F) with respect to an eligible export vessel, in
world-wide trade; Provided, however, That no guarantee shall be entered
into pursuant to this paragraph (a)(1) later than one year after delivery,
or redelivery in the case of reconstruction or reconditioning of any such
vessel unless the proceeds of the obligation are used to finance the con-
struction, reconstruction, or reconditioning of a vessel or vessels, or
facilities or equipment pertaining to marine operations:

(2) financing, including reimbursement of an obligor for expenditures
previously made for, construction, reconstruction, reconditioning, or
purchase of a vessel or vessels owned by citizens or nationals of the
. United States or citizens of the Northern Mariana Islands which are
"designed principally for research, or for commercial use in the fishing
trade or industry;

(3) financing the purchase, reconstruction, or reconditioning of vessels
or fishery facilities for which obligations were guaranteed under this
title that, under the provisions of section 1105: _

(A) are vessels or fishery facilities for which obligations were acceler-
ated and paid;
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(B) were acquired by the Fund; or
(C) were sold at foreclosure instituted by the Secretary;

(4) financing, in whole or in part, the repayment to the United States
of any amount of construction-differential subsidy paid with respect to a
vessel pursuant to title V of this Act, as amended;

(5) refinancing existing obligations issued for one of the purposes
specified in (1), (2), (3), or (4) whether or not guaranteed under this
title, including, but not limited to, short-term obligations incurred for
the purpose of obtaining temporary funds with the view to refinancing
from time to time;

(6) financing or refinancing, including, but not limited to, the reim-
bursement of obligors for expenditures previously made for, the
construction, reconstruction, reconditioning, or purchase of fishery facil-
ities; or :

(7) financing or refinancing, including, but not limited to, the reim-
bursement of obligors for expenditures previously made, for the pur-
chase of individual fishing quotas in accordance with section 303(d)y4
of the Magnuson-Stevens Fishery Conservation and Management Act
(16 U.S.C. 1853(d)(4))y* -

Any obligation guaranteed under paragraphs (6) and (7) shall be
treated, for purposes of this title, in the same manner and to the same
-extent as an obligation guaranteed under this title which aids in the con-
struction, reconstruction, reconditioning, or purchase of a vessel; except
with respect to provisions of this title that by their nature can only be
applied to vessels.

(b) Contents of Obligations. Obligations guaranteed under this title—

(1) shall have an obligor approved by the Secretary as responsible and
possessing the ability, experience, financial resources, and other qualifi-
cations necessary to the adequate operation and maintenance of the ves-
sel or vessels which serve as security for the guarantee of the Secretary;

(2) subject to the provisions of subsection (c)(1) and subsection (i),
shall be in an aggregate principal amount which does not exceed 75 per
centum of the actual cost or depreciated actual cost, as determined by
the Secretary, of the vessel which is used as security for the guarantee
of the Secretary: Provided, howeyver, That in the case of a vessel, the

% Paragraph (7) was added by Section 302(a) of Public Law 104-297, approved
October 11, 1996 (110 STAT. 3559, 3615). Section 302(b) provides: “(b)
Notwithstanding any other provisions of this title, the annual rate of interest which
obligors shall pay on direct loan obligation under this section shall be fixed at two
percent of the principal amount of such obligations outstanding plus such additional
percent as the Secretary shall be obligated to pay as the interest cost of borrowing from
the United States Treasury the funds with which to make such direct loans.”
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size and speed of which are approved by the Secretary, and which is or
would have been eligible for mortgage aid for construction under sec-
tion 509 of this Act (or would have been eligible for mortgage aid under
section 509 of this Act, except that the vessel was built with the aid of
construction-differential subsidy and said subsidy has been repaid) and
in respect of which the minimum downpayment by the mortgagor
required by that section would be or would have been 121/, per centum
of the cost of such vessel, such obligations may be in an amount which
does not exceed 871/, per centum of such actual cost or depreciated
actual cost: Provided, further, That the obligations which relate to a
barge which is constructed without the aid of construction-differential
subsidy, or, if so subsidized, on which said subsidy has been repaid,
may be in an aggregate principal amount which does not exceed 871/,
per centum of the actual cost or depreciated actual cost thereof:
Provided further, That in the case of a fishing vessel or fishery facility,
the obligation shall be in an aggregate principal amount not to exceed
80 percent of the actual cost or depreciated actual cost of the fishing
vessel or fishery facility, except that no debt may be placed under this
proviso through the Federal Financing Bank: Provided further, That in
the case of an ocean thermal energy conversion facility or plantship
which is constructed without the aid of construction-differential subsidy,
such obligations may be in an aggregate principal amount which does
not exceed 871/, percent of the actual cost or depreciated actual cost of
the facility or plantship: Provided further, That in the case of an eligible
export vessel, such obligations may be in an aggregate principal amount
which does not exceed 871/, percent of the actual cost or depreciated
actual cost of the eligible export vessel;

(3) shall have maturity dates satisfactory to the Secretary but, subject to
the provisions of paragraph (2) of subsection (c) of this section, not to
exceed twenty-five years from the date of the delivery of the vessel which
serves as security for the gnarantee of the Secretary or, if the vessel has
been reconstructed or reconditioned, not to exceed the later of (i) twenty-
five years from the date of delivery of the vessel and (ii) the remaining
years of the useful life of the vessel as determined by the Secretary;

(4) shall provide for payments by the obligor satisfactory to the
Secretary;

(3) shall bear interest (exclusive of charges for the guarantee and
service charges, if any) at rates not to exceed such per centum per
annum on the unpaid principal as the Secretary determines to be reason-
able, taking into account the range of interest rates prevailing in the pri-
vate market for similar loans and the risks assumed by the Secretary;

(6) shall provide, or a related agreement shall provide, that if the
vessel used as security for the guarantee of the Secretary is a delivered
vessel, the vessel shall be in class A-1, American Bureau of Shipping, or
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shall meet such other standards as may be acceptable to the Secretary,
with all required certificates, including but not limited to, marine inspec-
tion certificates of the United States Coast Guard or, in the case of an eli-
gible export vessel, of the appropriate national flag authorities under a
treaty, convention, or other international agreement to which the United
States is a party, with all outstanding requirements and recommendations
necessary for retention of class accomplished, unless the Secretary per-
mits a deferment of such repairs, and shall be tight, stanch, strong and
well and sufficiently tackled, appareled, furnished, and equipped, and in
every respect seaworthy and in good running condition and repair, and in
all respects fit for service; and

(7) may provide, or a related agreement may provide, if the vessel used
as security for the guarantee of the Secretary is a passenger vessel having
the tonnage, speed, passenger accommodations and other characteristics
set forth in title V of this Act, as amended, and if the Secretary approves,
that the sole recourse against the obligor by the United States for any
payments under the guarantee shall be limited to repossession of the ves-
'sel and the assignment of insurance claims and that the liability of the
obligor for any payments of principal and interest under the guarantee
shall be satisfied and discharged by the surrender of the vessel and all
right, title, and interest therein to the United States: Provided, That the
vessel upon surrender shall be (i) free and clear of all liens and encum-
brances whatsoever except the security interest conveyed to the Secretary -
under this title, (ii) in class, and (iii) in as good order and condition, ordi-
nary wear and tear excepted, as when acquired by the obligor, except that
any deficiencies with respect to freedom from encumbrances, condition
and class may, to the extent covered by valid policies of insurance, be sat-
isfied by the assignment to the Secretary of claims of the obligor under
such policies.

. The Secretary may not establish, as a condition of eligibility for guaran-
tee under this title, a minimum principal amount for an obligation cover-
ing the reconstruction or reconditioning of a fishing vessel or fishery
facility. For purposes of this title, the reconstruction or reconditioning of
a fishing vessel or fishery facility does not include the routine minor
repair or maintenance of the vessel or facility.

(c) Security.

(1) The security for the guarantee of an obligation by the Secretary

" under this title may relate to more than one vessel and may consist of any
combination of types of security. The aggregate principal amount of
obligations which have more than one vessel as security for the guarantee
of the Secretary under this title may equal, but not exceed, the sum of the
principal amount of obligations permissible with respect to each vessel.

(2) If the security for the guarantee of an obligation by the Secretary
under this title relates to more than one vessel, such obligation may have
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the latest maturity date permissible under subsection (b) of this section
with respect to any of such vessels: Provided, That the Secretary may
require such payments of principal, prior to maturity, with respect to all
related obligations as he deems necessary in order to maintain adequate
security for his guarantee.

(d) Restrictions.

(1)(A) No commitment to guarantee, or guarantee of, an obligation
shall be made by the Secretary of Transportation unless the Secretary
finds that the property or project with respect to which the obligation
will be executed will be economically sound. In making that determina-
tion, the Secretary shall consider—

(i) the need in the particular segment of the maritime industry for
new or additional capacity, including any impact on existing equip-
ment for which a guarantee under this title is in effect:

(ii) the market potential for the employment of the vessel over the
life of the guarantee;

(iii) projected revenues and expenses associated with employment
of the vessel,

(iv) any charters, contracts of affreightment, transportation agree-
ments, or similar agreements or undertakings relevant to the employ-
ment of the vessel,

(v) other relevant criteria; and

(vi) for inland waterways, the need for technical improvements,
including but not limited to increased fuel efficiency, or improved
safety. '

(B) No commitment to guarantee, or guarantee of, an obligation
shall be made by the Secretary of Commerce unless the Secretary
finds, at or prior to the time such commitment is made or guarantee
becomes effective, that the property or project with respect to which
the obligation will be executed will be, in the Secretary’s opinion,
economically sound and in the case of fishing vessels, that the pur-
pose of the financing or refinancing is consistent with the wise use of
the fisheries resources and with the development, advancement, man-
agemént,;conser\iation, and protection of the fisheries resources, or
with the need for technical improvements including but not limited to

- ipcreased fuel efficiency or improved safety.

(2) No commitment to guarantee, or guarantee of an obligation may
be made by the Secretary under this title for the purchase of a used fish-
ing vessel or used fishery facility unless—

(A) the vessel or facility will be reconstructed or reconditioned in
the United States and will contribute to the development of the United

States fishing industry; or
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(B) the vessel or facility will be used in the harvesting of fish from,
or for a purpose described in section 1101(k) with respect to, an
underutilized fishery.

(3) No commitment to guarantee, or guarantee of an obligation may
be made by the Secretary under this title for the construction, recon-
struction, or reconditioning of an eligible export vessel unless—

(A) the Secretary finds that the construction, reconstruction, or
reconditioning of that vessel will aid in the transition of United States
shipyards to commercial activities or will preserve shipbuilding assets
that would be essential in time of war or national emergency, and

~ (B) the owner of the vessel agrees with the Secretary of
Transportation that the vessel shall not be transferred to any country
designated by the Secretary of Defense as a country whose interests
are hostile to the interests of the United States. '

(e)(1) Guarantee Fees. Except as otherwise provided in this subsec-
tion, the Secretary shall prescribe regulations to assess in accordance
with this subsection a fee for the guarantee of an obligation under this
title.

(2)(A) The amount of a fee under this subsection for a guarantee is
equal to the sum determined by adding the amounts determined under
subparagraph (B) for the years in which the guarantee is in effect.

(B) The amount referred to in subparagraph (A) for a year is the
present value (determined by applying the discount rate determined
under subparagraph (F)) of the amount determined by multiplying—

(i) the estimated average unpaid principal amount of the obliga-
tion that will be outstanding during the year (determined in accor-
dance with subparagraph (E)), by

(ii) the fee rate established under subparagraph (C) for the obliga-
tion for each year.

(C) The fee rate referred to in subparagraph (B)(ii) for an obligation
shall be—

(i) in the case of an obligation for a delivered vessel or equip-
ment, not less than one-half of 1 percent and not more than 1 per-
cent, determined by the Secretary for the obligation under the for-
mula established under subparagraph (D); or

(1) in the case of an obligation for a vessel to be constructed,
reconstructed, or reconditioned, or of equipment to be delivered,
not less than one-quarter of 1 percent and not more than one-half of
1 percent, determined by the Secretary for the obligation under the
formula established under subparagraph (D).

(D) The Secretary shall establish a formula for determining the fee
rate for an obligation for purposes of subparagraph (C), that—
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(1) is a sliding scale based on the creditworthiness of the obligor;
(ii) takes into account the security provided for a guarantee under
this title for the obligation; and
(iii) uses—
(D) in the case of the most creditworthy obligors, the lowest rate
authorized under subparagraph (C) (i) or (ii), as applicable; and
(I) in the case of the least creditworthy obligors, the highest
rate authorized under subparagraph (C) (i) or (i), as applicable.
(E) For purposes of subparagraph (B)(i), the estimated average
unpaid principal amount does not include the average amount (except
interest) on deposit in a year in the escrow fund under section 1108.

(F) For purposes of determining present value under subparagraph
(B) for an obligation, the Secretary shall apply a discount rate deter-
mined by the Secretary of the Treasury taking into consideration cur-
rent market yields on outstanding obligations of the United States hay-
ing periods to maturity comparable to the period to maturity for the
obligation with respect to which the determination of present value is
made.

(3) A fee under this subsection shall be assessed and collected not
later than the date on which amounts are first paid under an obligation
with respect to which the fee is assessed.

(4) A fee paid under this subsection is not refundable. However, an
obligor shall receive credit for the amount paid for the remaining term
of the guaranteed obligation if the obligation is refinanced and guaran-
* teed under this title after such refinancing.

(5) A fee paid under subsection (e) shall be included in the amount of
the actual cost of the obligation guaranteed under this title and is eligi-
ble to be financed under this title.

(D) Investigation of Applications. The Secretary shall charge and col-
lect from the obligor such amounts as he may deem reasonable for the
investigation of applications for a guarantee, for the appraisal of proper-
ties offered as security for a guarantee, for the issuance of commit-
ments, for services in connection with the escrow fund authorized by
section 1108 and for the inspection of such properties during construc-

~tion, reconstruction, or reconditioning: Provided, That such charges
shall not aggregate more than one-half of 1 per centum of the original
principal amount of the obligations to be guaranteed.

(g) Disposition of Moneys. All moneys received by the Secretary
under the provisions of sections 1101—1107 ‘of this title shall be
deposited in the Fund.

(h) Additional Requirements. Obligations guaranteed under this title
and agreements relating thereto shall contain such other provisions with
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respect to the protection of the security interests of the United States
(including acceleration, assumptions, and subrogation provisions and
the issuance of notes by the obligor to the Secretary), liens and releases
of liens, payments of taxes, and such other matters as the Secretary may,
in his discretion, prescribe.

(i) Limitation on Establishment of Percentage. The Secretary may
not, with respect to—

(1) the general 75 percent or less limitation in subsection (b)(2);

(2) the 87 1/2 percent or less limitation in the 1st, 2nd, 4th, or 5th
provison to subsection (b)(2) or section 1112(b); or

(3) the 80 percent or less limitation in the 3rd proviso to such subsec-
tion; establish by rule, regulation, or procedure any percentage within
any such limitation that is, or is intended to be, applied uniformly to all
guarantees or commitments to guarantee made under this section that
are subject to the limitation.

(j) Procedure upon Receiving Loan Guarantee Application.

(1) Upon receiving an application for a loan guarantee for an eligible
export vessel, the Secretary shall promptly provide to the Secretary of
Defense notice of the receipt of the application. During the 30-day peri-
od beginning on the date on which the Secretary of Defense receives
such notice, the Secretary of Defense may disapprove the loan guaran-
tee based on the assessment of the Secretary of the potential use of the
vessel in a manner that may cause harm to United States national secu-
rity interests. The Secretary of Defense may not disapprove a loan guar-
antee under this section solely on the basis of the type of vessel to be
constructed with the loan guarantee. The authority of the Secretary to
disapprove a loan guarantee under this section may not be delegated to
any official other than a civilian officer of the Department of Defense
appointed by the President, by and with the advice and consent of the
Senate.

(2) The Secretary of Transportation may not make a loan guarantee
disapproved by the Secretary of Defense under paragraph (1).

.SEC. 1104B. FINANCING CONTRACT FOR CONSTRUC-

TION OR RECONSTRUCTION OF COMMERCIAL VES-
SEL; VESSEL REPLACEMENT GUARANTEE FUND (46
App. US.C. 1274a (2001)).

(a) Notwithstanding the provisions of this title, except as provided in
subsection (d) of this section, the Secretary, upon the terms the
Secretary may prescribe, may guarantee or make a commitment to guar-
antee, payment of the principal of and interest on an obligation which
aids in financing and refinancing, including reimbursement to an obligor
for expenditures previously made, of a contract for construction or

139




reconstruction of a vessel or vessels which are designed and to be
employed for commercial use in the coastwise or intercoastal trade or in
foreign trade as defined in section 905 of this Act if—

(1) the construction or reconstruction by an applicant is made neces-
sary to replace vessels the continued operation of which is denied by
virtue of the imposition of a statutorily mandated change in standards
for the operation of vessels, and where, as a matter of law, the applicant
would otherwise be denied the right to continue operating vessels in the
trades in which the applicant operated prior to the taking effect of the
statutory or regulatory change;

(2) the applicant is presently engaged in transporting cargoes in ves-
sels of the type and class that will be constructed or reconstructed under
this section, and agrees to employ vessels constructed or reconstructed
under this section as replacements only for vessels made obsolete by
changes in operating standards imposed by statute;

(3) the capacity of the vessels to be constructed or reconstructed under
this title will not increase the cargo carrying capacity of the vessels
being replaced;

(4) the Secretary has not made a determination that the market
demand for the vessel over its useful life will diminish so as to make the
granting of the guarantee fiduciarily imprudent; and

(5) the Secretary has considered the provisions of section
1104A(d)(1)(A)(iii), (iv), and (v) of this title.

(b) For the purposes of this section—

(1) the maximum term for obligations guaranteed under this program
may not exceed 25 years;

(2) obligations guaranteed may not exceed 87 1/2 percent of the actual
cost or depreciated actual cost to the applicant for the construction or
reconstruction of the vessel; and

(3) reconstruction cost obligations may not be guaranteed unless the
vessel after reconstruction will have a useful life of at least 15 years.

The Secretary may not by rule, regulation, or procedure establish any
percentage within the 87 1/2 percent or less limitation in paragraph (2)
that is, or is intended to be, applied uniformly to all guarantees or com-
mitments to guarantee made under this section.

(c)(1) The Secretary shall by rule require that the applicant provide
adequate security against default. The Secretary may, in addition to any
fees assessed under section 1104A(e), establish a Vessel Replacement
Guarantee Fund into which shall be paid by obligors under this section—

(A) annual fees which may be an additional amount on the loan

guarantee fee in section 1104A(e) not to exceed an additional 1

percent; or
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(B) fees based on the amount of the obligation versus the percentage
of the obligor’s fleet being replaced by vessels constructed or recon-
structed under this section.

2) The Vessel Replacement Guarantee Fund shall be a subaccount in
the Federal Ship Financing Fund, and shall—

(A) be the depository for all moneys received by the Secretary
under sections 1101 through 1107 of this title with respect to guaran-
tee or commitments to guarantee made under this section;

(B) not include investigation fees payable under section 1104A(f)
which shall be paid to the Federal Ship Financing Fund; and

(C) be the depository, whenever there shall be outstanding any notes
or obligations issued by the Secretary under section 1105(d) with
respect to the Vessel Replacement Guarantee Fund, for all moneys
received by the Secretary under sections 1101 through 1107 from
applicants under this section.

(d) The program created by this section shall, in addition to the
requirements of this section, be subject to the provisions of sections
1101 through 1103; 1104A(b)(1), (4), (5), (6); 1104A(e); 1104A(f);
1104A(h); and 1105 through 1107; except that the Federal Ship
Financing Fund is not liable for any guarantees or commitments to
guarantee issued under this section.

SEC. 1105. DEFAULTS (46 App. U.S.C. 1275 (2001)).

(a) Rights of Obligee. In the event of a default, which has continued
for thirty days, in any payment by the obligor of principal or interest
due under an obligation guaranteed under this title, the obligee or his
agent shall have the right to demand (unless the Secretary shall, upon
such terms as may be provided in the obligation or related agreements,
prior to that demand, have assumed the obligor’s rights and duties under
the obligation and agreements and shall have made any payments in
default) at or before the expiration of such period as may be specified in
the guarantee or related agreements, but not later than ninety days from
the date of such default, payment by the Secretary of the unpaid princi-
pal amount of said obligation and of the unpaid interest thereon to the
date of payment. Within such period as may be specified in the guaran-

" tee or related agreements, but not later than thirty days from the date of
such demand, the Secretary shall promptly pay to the obligee or his
agent the unpaid principal amount of said obligation and unpaid interest
thereon to the date of payment: Provided, That the Secretary shall not
be required to make such payment if prior to the expiration of said peri-
od he shall find that there was no default by the obligor in the payment
of principal or interest or that such default has been remedied prior to
any such demand.
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(b) Notice of Defaulit. In the event of a default under a mortgage, loan
agreement, or other security agreement between the obligor and the
Secretary, the Secretary may upon such terms as may be provided in the
obligation or related agreement, either:

(1) assume the obligor’s rights and duties under the agreement, make
any payment in default, and notify the obligee or the obligee’s agent of
the default and the assumption by the Secretary; or -

(2) notify the obligee or the obligee’s agent of the default, and the
obligee or the obligee’s agent shall have the right to demand at or before
the expiration of such period as may be specified in the guarantee or
related agreements, but not later than 60 days from the date of such
notice, payment by the Secretary of the unpaid principal amount of said
obligation and of the unpaid interest thereon. Within such period as may
be specified in the guarantee or related agreements, but not later than 30
days from the date of such demand, the Secretary shall promptly pay to
the obligee or the obligee’s agent the unpaid principal amount of said
obligation and unpaid interest thereon to the date of payment.

(c) Secretary to Complete, Sell or Operate Property. In the event of
any payment or assumption by the Secretary under subsection (a) or (b)
of this section, the Secretary shall have all rights in any security held by
him relating to his guarantee of such obligations as are conferred upon
him under any security agreement with the obligor. Notwithstanding any
other provision of law relating to the acquisition, handling, or disposal
of property by the United States, the Secretary shall have the right, in
his discretion, to complete, recondition, reconstruct, renovate, repair,
maintain, operate, charter, or sell any property acquired by him pursuant
to a security agreement with the obligor or may place a vessel in the
national defense reserve. The terms of the sale shall be as approved by
the Secretary.

(d) Cash Payments; Issuance of Notes of Obligations. Any amount
required to be paid by the Secretary pursuant to subsection (a) or (b) of
this section, shall be paid in cash. If at any time the moneys in the Fund
authorized by section 1102 of this Act are not sufficient to pay any
amount the Secretary is required to pay by subsection (a) or (b) of this
section, the Secretary is authorized to issue to the Secretary of the
Treasury notes or other obligations in such forms and denominations,
bearing such maturities, and subject to such terms and conditions as
may be prescribed by the Secretary, with the approval of the Secretary
of the Treasury. Such notes or other obligations shall bear interest at a
rate determined by the Secretary of the Treasury, taking into considera-
tion the current average market yield on outstanding marketable obliga-
tions of the United States of comparable maturities during the month
preceding the issuance of such notes or other obligations. The Secretary
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of the Treasury is authorized and directed to purchase any notes and
other obligations to be issued hereunder and for such purpose he is
authorized to use as a public debt transaction the proceeds from the sale
of any securities issued under the Second Liberty Bond Act*, as amend-
ed, and the purposes for which securities may be issued under such Act,
as amended, are extended to include any purchases of such notes and
obligations. The Secretary of the Treasury may at any time sell any of
the notes or other obligations acquired by him under this section. All
redemptions, purchases, and sales by the Secretary of the Treasury of
such notes or other obligations shall be treated as public debt transac-
tions of the United States. Funds borrowed under this section shall be
deposited in the Fund and redemptions of such notes and obligations
shall be made by the Secretary from such Fund.

(e) Actions Against Obligor. In the event of a default under any guar-
anteed obligation or any related agreement, the Secretary shall take such
action against the obligor or any other parties liable thereunder that, in
his discretion, may be required to protect the interests of the United
States. Any suit may be brought in the name of the United States or in
the name of the obligee and the obligee shall make available to the
United States all records and evidence necessary to prosecute any such
suit. The Secretary shall have the right, in his discretion, to accept a
conveyance of title to and possession of property from the obligor or
other parties liable to the Secretary, and may purchase the property for
an amount not greater than the unpaid principal amount of such obliga-
tion and interest thereon. In the event that the Secretary shall receive
through the sale of property an amount of cash in excess of the unpaid
principal amount of the obligation and unpaid interest on the obligation
and the expenses of collection of those amounts, the Secretary shall pay
the excess to the obligor.

SEC. 1108. ESCROW FUND (46 App. U.S.C. 1279a (2001)).

(a) Creation. If the proceeds of an obligation guaranteed under this
title are to be used to finance the construction, reconstruction, or recon-
ditioning of a vessel or vessels which will serve as security for the guar-
antee of the Secretary, the Secretary is authorized to accept and hold, in
- escrow under an escrow agreement with the obligor, a portion of the
proceeds. of all obligations guaranteed under this title whose proceeds
are to be so used which is equal to: (i) the excess of the principal
amount of all obligations whose proceeds are to be so used over 75 per
centum, or 871/, per centum, whichever is applicable under section

*The Second Liberty Bond Act was enacted as Chapter 56, Public Law 6543,
approved September 24, 1917 (40 STAT. 288-295), and repealed by section 5(b) of
Public Law 97-258, approved September 13, 1982 (96 STAT. 1072).
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1104 of this title, paid by or for the account of the obligor for the con-
struction, reconstruction, or reconditioning of the vessel or vessels; (ii)
with such interest thereon, if any, as the Secretary may require:
Provided, That in the event the security for the guarantee of an obliga-
tion by the Secretary relates both to a vessel or vessels to be construc-
ted, reconstructed or reconditioned and to a delivered vessel or vessels,
the principal amount of such obligation shall be prorated for purposes of
this subsection (a) under regulations prescribed by the Secretary.

(b) Disbursement Prior to Termination of Escrow Agreement. The
Secretary shall, as specified in the escrow agreement, disburse the
escrow fund to pay amounts the obligor is obligated to pay as interest
on such obligations or for the construction, reconstruction, or recondi-
tioning of the vessel or vessels used as security for the guarantee of the
Secretary under this title, to redeem such obligations in connection with
a refinancing under paragraph (4) of subsection (a) of section 1104 or to
pay to the obligor at such times as may be provided for in the escrow
agreement any excess interest deposits, except that if payments become
due under the guarantee prior to the termination of the escrow agree-
ment, all amounts in the escrow fund at the time such payments become
due (including realized income which has not yet been paid to the oblig-
or) shall be paid into the Fund and (i) be credited against any amounts
due or to become due to the Secretary from the obligor with respect to
the guaranteed obligations and (ii) to the extent not so required, be paid
to the obligor.

((c) Disbursement upon Termination of Escrow Agreement. If pay-
ments under the guarantee have not become due prior to the termination
of the escrow agreement, any balance of the escrow fund at the time of
such termination shall be disbursed to prepay the excess of the principal
of all obligations whose proceeds are to be used to finance the construc-
tion, reconstruction, or reconditioning of the vessel or vessels which
serve or will serve as security for such guarantee over 75 per centum or
871/, per centum, whichever is applicable under section 1104 of this
title, of the actual cost of such vessel or vessels to the extent paid, and
to pay interest on such prepaid amount of principal, and the remainder
of such balance of the escrow fund shall be paid to the obligor.

(d) Investment of Fund. The Secretary may invest and reinvest all or
aniy part of the escrow fund in obligations of the United States with such
maturities that the escrow fund will be available as required for purpos-
es of the escrow agreement.

(¢) Payment of Income. Any income realized on the escrow fund
shall, upon receipt, be paid to the obligor.

(f) Terms of Escrow Agreement. The escrow agreement shall contain
such other terms as the Secretary may consider necessary to protect
fully the interests of the United States.
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SEC. 1109. DEPOSIT FUND. (46 App. U.S.C. 1279b (2001))

(a) Establishment of Deposit Fund. There is established in the
Treasury a deposit fund for purposes of this section. The Secretary may,
in accordance with an agreement under subsection (b), deposit into and
hold in the deposit fund cash belonging to an obligor to serve as collateral
for a guarantee under this title made with respect to the obligor.

(b) Agreement—

(1) In General.—The Secretary and an obligor shall enter into a
reserve fund or other collateral account agreement to govern the deposit,
withdrawal, retention, use, and reinvestment of cash of the obligor held in
the deposit fund established by subsection (a).

(2) Terms. The agreement shall contain such terms and conditions as
are required under this section and such additional terms as are consid-
ered by the Secretary to be necessary to protect fully the interests of the
United States. .

(3) Security Interest of United States. The agreement shall include
terms that grant to the United States a security interest in all amounts
deposited into the deposit fund.

(c) Investment. The Secretary may invest and reinvest any part of the
amounts in the deposit fund established by subsection (a) in obligations
of the United States with such maturities as ensure that amounts in the
deposit fund will be available as required for purposes of agreements
under subsection (b). Cash balances of the deposit fund in excess of cur-
rent requirements shall be maintained in a form of uninvested funds and
the Secretary of the Treasury shall pay interest on these funds.

(d) Withdrawals.—

(1) In General. The cash deposited into the deposit fund established
by subsection (a) may not be withdrawn without the consent of the
Secretary.

(2) Use of Income. Subject to paragraph (3), the Secretary may pay
any income earned on cash of an obligor deposited into the deposit fund
in accordance with the terms of the agreement with the obligor under
subsection (b).

(3) Retention against default. The Secretary may retain and offset any
or all of the cash of an obligor in the deposit fund, and any income real-
ized thereon, as part of the Secretary’s recovery against the obligor in
case of a default by the obligor on an obligation.

SEC. 1110. OCEAN THERMAL ENERGY CONVERSION
DEMONSTRATION FACILITIES AND PLANTSHIPS (46
App. U.S.C: 1279¢ (2001)).

(a) Financing of Construction, Reconstruction, or Reconditioning.
Pursuant to the authority granted under section 1103(a) of this title, the
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Secretary, upon such terms as he shall prescribe, may guarantee or make
a commitment to guarantee, payment of the principal of and interest on
an obligation which aids in financing, including reimbursement of an
obligor for expenditures previously made for, construction, reconstruc-
tion, or reconditioning of a commercial demonstration ocean thermal
energy conversion facility or plantship. Guarantees or commitments to
guarantee under this subsection shall be subject to all the Pprovisos,
requirements, regulations, and procedures which apply to guarantees or
commitments to guarantee made pursuant to section 1104(a)(1) of this
title, except that—

(1) no guarantees or commitments to guarantee may be made by the
Secretary under this subsection before October 1, 1981;

(2) the provisions of subsection (d) of section 1104 of this title shall
apply to guarantees or commitments to guarantee for that portion of a
commercial demonstration ocean thermal energy conversion facility or
plantship not to be supported with appropriated Federal funds;

(3) guarantees or commitments to guarantee made pursuant to this sec-
tion may be in an aggregate principal amount which does not exceed 8714,
percent of the actual cost or depreciated actual cost of the commercial
demonstration ocean thermal energy conversion facility or plantship:
Provided, That, if the commercial demonstration ocean thermal energy
conversion facility or plantship is supported with appropriated Federal
funds, such guarantees or commitments to guarantee may not exceed 871/,
percent-of the aggregate principal amount of that portion of the actual cost
or depreciated actual cost for which the obligor has an obligation to secure
financing in accordance with the terms of the agreement between the
obligor and the Department of Energy or other Federal agency; and

(4) the provisions of this section may be used to guarantee obligations
for a total of not more than 5 separate commercial demonstration ocean
thermal energy conversion facilities and plantships or a demonstrated
400 megawatt capacity, whichever comes first.

(b) Certification of Reasonableness of Risk. A guarantee or commit-
ment to guarantee shall not be made under this section unless the
Secretary of Energy, in consultation with the Secretary, certifies to the
Secretary that, for the ocean thermal energy conversion facility or
plantship for which the guarantee or commitment to guarantee is sought,
there is sufficient guarantee of performance and payment to lower the
risk to the Federal Government to a level which is reasonable. The
" Secretary of Energy must base his considerations on the following: (1)
the successful demonstration of the technology to be used in such facili-
ty at a scale sufficient to establish the likelihood of technical and eco-
nomic viability in the proposed market; and (2) the need of the United

- States to develop new and renewable sources of energy and the benefits
to be realized from the construction and successful operation of such
facility or plantship.
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(c) OTEC Demonstration Fund. A special subaccount in the Federal
Ship Financing Fund, to be known as the OTEC Demonstration Fund,
shall be established on October 1, 1981. The OTEC Demonstration
Fund shall be used for obligation guarantees authorized under this sec-
tion which do not qualify under other sections of this title. Except as
specified otherwise in this section, the operation of the OTEC
Demonstration Fund shall be identical with that of the parent Federal
Ship Financing Fund: except that, notwithstanding the provisions of sec-
tion 1104(g), (1) all moneys received by the Secretary pursuant to sec-
tions 1101 through 1107 of this title with respect to guarantees or com-
mitments to guarantee made pursuant to this section shall be deposited
only in the OTEC Demonstration Fund, and (2) whenever there shall be
outstanding any notes or other obligations issued by the Secretary pur-
suant to section 1105(d) of this title with respect to the OTEC
Demonstration Fund, all moneys received by the Secretary pursuant to
sections 1101 through 1107 of this title with respect to ocean thermal
energy conversional facilities or plantships shall be deposited in the
OTEC Demonstration Fund. Assets in the OTEC Demonstration Fund
may at any time be transferred to the parent fund whenever and to the
extent that the balance thereof exceeds the total guarantees or commit-
ments to guarantee made pursuant to this section then outstanding, plus
any notes or other obligations issued by the Secretary pursuant to sec-
tion 1105(d) of this title with respect to the OTEC Demonstration Fund.
The Federal Ship Financing Fund shall not be liable for any guarantees
or commitments to guarantee issued pursuant to this section. The aggre-
gate unpaid principal amount of the obligations guaranteed with the
backing of the OTEC Demonstration Fund and outstanding at any one
time shall not exceed $1,650,000,000.

(d) Notes and Obligations. The provisions of section 1105(d) of this
title shall apply specifically to the OTEC Demonstration Fund as well as
to the Fund: Provided, however, That any notes or obligations issued by
the Secretary pursuant to section 1105(d) of this title with respect to the
OTEC Demonstration Fund shall be payable solely from proceeds real-
ized by the OTEC Demonstration Fund. -

.. (e) Taxability of Interest. The interest on any obligation guaranteed
urfder this section shall be included in gross income for purposes of
chapter 1 of the Internal Revenue Code of 1954.

SEC. 1111. AUTHORITY FOR SECRETARY OF TRANS-
PORTATION TO MAKE LOAN GUARANTEES (46 App.
U.S.C. 1279d (2001)).

(2) Authority to Guarantee Obligations for Eligible Export
Vessels. The Secretary may guarantee obligations for eligible export
vessels—
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(1) in accordance with the terms and conditions of this title applicable
to loan guarantees in the case of vessels documented under the laws of
the United States; or

(2) in accordance with such other terms as the Secretary determines to
be more favorable than the terms otherwise provided in this title and to
be compatible with export credit terms offered by foreign governments
for the sale of vessels built in foreign shipyards.

(b) Interagency Council.

(1) Establishment; Composition. There is hereby established an inter-
agency council for the purposes of this section. The council shall be
composed of the Secretary of Transportation, who shall be chairman of
the Council, the Secretary of the Treasury, the Secretary of State, the
Assistant to the President for Economic Policy, the United States Trade
Representative, and the President and Chairman of the United States
Export-Import Bank, or their designees.

(2) Purpose of the Council. The council shall—

(A) obtain information on shipbuilding loan guarantees, on direct
and indirect subsidies, and on other favorable treatment of shipyards
provided by foreign governments to shipyards in competition with
United States shipyards; and

(B) provide guidance to the Secretary in establishing terms for loan
guarantees for eligible export vessels under subsection @().

(3) Consultation with U.S. Shipbuilders. The council shall consult
regularly with United States shipbuilders to obtain the essential informa-
tion concerning international shipbuilding competition on which to set
terms and conditions for loan guarantees under subsection (a)(2).

(4) Annual Report. Not later than January 31 of each year (beginning
in 1995), the Secretary of Transportation shall submit to Congress a
report on the activities of the Secretary under this section during the
preceding year. Each report shall include documentation of sources of
information on assistance provided by the governments of other nations
to shipyards in those nations and a summary of recommendations made
to the Secretary during the preceding year regarding applications sub-
mitted to the Secretary during that year for loan guarantees under this
title for construction of eligible export vessels.

SEC. 1112. LOAN GUARANTEES F OR SHIPYARD MOD-
ERNIZATION AND IMPROVEMENT (46 App. US.C. 1279¢
(2001)).

(a) The Secretary, under section 1103(a) and subject to the terms the
Secretary shall prescribe, may guarantee or make a commitment to
guarantee the payment of the principal of, and the interest on, an obliga-
tion for advanced shipbuilding technology and modern shipbuilding
technology of a general shipyard facility located in the United States.
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(b) Guarantees or commitments to guarantee under this section are sub-
ject to the extent applicable to all the laws, requirements, regulations, and
procedures that apply to guarantees or commitments to guarantee made
under this title, except that guarantees or commitments to guarantee made
under this section may be in the aggregate principal amount that does not
exceed 871/, percent of the actual cost of the advanced shipbuilding tech-
nology or modern shipbuilding technology.

(c) The Secretary may accept the transfer of funds from any other
department, agency, or instrumentality of the United States Government
and may use those funds to cover the cost (as defined in section 502 of
the Federal Credit Reform Act of 1990) of making guarantees or commit-
ments to guarantee loans entered into under this section.

(d) For purposes of this section:
(1) The term “advanced shipbuilding technology” includes—

(A) numerically controlled machine tools, robots, automated process
control equipment, computerized flexible manufacturing systems, asso-
ciated computer software, and other technology for improving ship-
building and related industrial production which advance the state-of-
the-art; and _

(B) novel techniques and processes designed to improve shipbuilding
quality, product1v1ty, and practlce, and to promote sustainable develop-
ment, including engineering design, quality assurance, concurrent engi-
neering, continuous process production technology, energy efficiency,
waste minimization, design for recyclability or parts reuse, inventory
management, upgraded worker skills, and communications with cus-
tomers and suppliers.

(2) The term “modern shipbuilding technology” means the best avail-
able proven technology, techniques, and processes appropriate to enhanc-
ing the productivity of shipyards.

(3) The term “general shipyard facility” means—

(A) for operations on land—

(i) any structure or appurtenance thereto designed for the construc-
tion, repair, rehabilitation, refurbishment or rebuilding of any vessel
(as defined in title 1, United States Code) and including graving
docks, building ways, ship lifts, wharves, and pier cranes;

(ii) the land necessary for any structure or appurtenance described
in clause (i); and

(iii) equipment that is for the use in connection with any structure
or appurtenance and that is necessary for the performance of any -
function referred to in subparagraph (A);

(B) for operations other than on land, any vessel, floating drydock or
barge built in the United States and used for, equipped to be used for, or
of a type that is normally used for activities referred to in subparagraph
(A)(1) of this paragraph.
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'CERTAIN FISHERIES PROVISIONS

Section 303(a) of Public Law 104-297, approved October 11, 1996,
(110 STAT. 3559, 3616), the Sustainable Fisheries Act, added the fol-
lowing Sections 1111 and 1112 to the Merchant Marine Act, 1936:7

SEC. 1111. DEBT OBLIGATIONS GUARANTEED BY
SECRETARY, FISHING CAPACITY REDUCTION FUND
(46 App. U.S.C. 1279f (2001)).

() The Secretary is authorized to guarantee the repayment of debt
obligations.issued by entities under this section. Debt obligations to be
guaranteed may be issued by any entity that has been approved by the
Secretary and has agreed with the Secretary to such conditions as the
Secretary deems necessary for this section to achieve the objective of
the program and to protect the interest of the United States.

(b) Any debt obligation guaranteed under this section shiill—

(1) be treated in the same manner and to the same extent as other
obligations guaranteed under this title, except with respect to provisions
of this title that by their nature cannot be applied to obligations guaran-
teed under this section;

(2) have the fishing fees established under the program paid into a
separate subaccount of the fishing capacity reduction fund established
under this section;

(3) not exceed $100,000,000 in an unpaid principal amount outstand-
ing at any one time for a program;

(4) have such maturity (not to exceed 20 years), take such form, and
contain such conditions as the Secretary determines necessary for the
program to which they relate;

(5) have as the exclusive source of repayment (subject to the provison
in subsection (c)(2)) and as the exclusive payment security, the fishing
fees established under the program; and

(6) at the discretion of the Secretary be issued in the public market or
sold to the Federal Financing Bank.

(c) (1) There is established in the Treasury of the United States a sep-
arate account which shall be known as the fishing capacity reduction

* %" Subsection 303(b) provides: “(b) Notwithstanding any other provision of this title,
the annual rate of interest which obligors shall pay on direct loan obligations under this
section shall be fixed at two percent of the principal amount of such obligations out-
standing plus such additional percent as the Secretary shall be obligated to pay as the
interest cost of borrowing from the United States Treasury the funds with which to make
such direct loans.”
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fund (referred to in this section as the “fund”). Within the fund, at least
one subaccount shall be established for each program into which shall
be paid all fishing fees established under the program and other amounts
authorized for the program.

(2) Amounts in the fund shall be available, without appropriation or
fiscal year limitation, to the Secretary to pay the cost of the program,
including payments to financial institutions to pay debt obligations
incurred by entities under this section: Provided, That funds available
for this purpose from other amounts available for the program may also
be used to pay such debt obligations.

(3) Sums in the fund that are not currently needed for the purpose of
this section shall be kept on deposit or invested in obligations of the
United States. :

(d) The Secretary is authorized and directed to issue such regulations
as the Secretary deems necessary to carry out this section.

(e) For the purposes of this section, the term “program” means a fish-
ing capacity reduction program established under section 312 of the
Magnuson-Stevens Fishery Conservation and Management Act.

SEC. 1112. DIRECT LOAN OBLIGATIONS, ANNUAL
RATE OF INTEREST (46 App. U.S.C. 1279g (2001)).

(a) Notwithstanding any other provision of this title, all obligations
involving any fishing vessel, fishery facility, aquaculture facility, indi-
vidual fishing quota, or fishing capacity reduction program issued under
this title after the date of enactment of the Sustainable Fisheries Act
[enacted Oct. 11, 1996] shall be direct loan obligations, for which the
Secretary shall be the obligee, rather than obligations issued to obligees
other than the Secretary and guaranteed by the Secretary. All direct loan
obligations under this section shall be treated in the same manner and to
the same extent as obligations guaranteed under this title except with
respect to provisions of this title which by their nature can only be
applied to obligations guaranteed under this title.

(b) Notwithstanding any other provisions of this title, the annual rate
of interest which obligors shall pay on direct loan obligations under this
section shall be fixed at two percent of the principal amount of such

.obligations outstanding plus such additional percent as the Secretary
shall be obligated to pay as the interest cost of borrowing from the
United States Treasury the funds with which to make such direct loans.

* k Kk Kk Kk Kk Kk * % Kk * *k k Kk *k * k *

RESTRICTIONS ON TITLE XI GUARANTEES
AND COMMITMENTS.
The following restrictions also limit the Title XI Guarantee Program.
1. Ocean Shipping Reform Act of 1998. Section 401 of Public Law
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105-258, approved October 14, 1998 (112 STAT. 1902, 1916 ) (46 App.
U.S.C. 1273a (2001)), provides:

SEC. 401. CERTAIN LOAN GUARANTEES AND COMMITMENTS.

(a) The Secretary of Transportation may not issue a guarantee or com-
mitment to guarantee a loan for the construction, reconstruction, or
reconditioning of a liner vessel under the authority of title XI of the
Merchant Marine Act, 1936 (46 U.S.C. App. 1271 et seq.) after the date
of enactment of this Act unless the Chairman of the Federal Maritime
Commission certifies that the operator of such vessel—

(1) has not been found by the Commission to have violated section 19
of the Merchant Marine Act, 1920 (46 U.S.C. App. 876), or the Foreign
Shipping Practices Act of 1988 (46 U.S.C. App. 1701a), within the pre-
vious 5 years; and

(2) has not been found by the Commission to have committed a viola-
tion of the Shipping Act of 1984 (46 U.S.C. App. 1701 et seq.), which
involves unjust or unfair discriminatory treatment or undue or unreason-
able prejudice or disadvantage with respect to a United States shipper,
ocean transportation intermediary, ocean common carrier, or port within
the previous 5 years.

(b) The Secretary of Commerce may not issue a guarantee or a com-
mitment to guarantee a loan for the construction, reconstruction, or
reconditioning of a fishing vessel under the authority of title XI of the
Merchant Marine Act, 1936 (46 U.S.C. App. 1271 et seq.) if the fishing
vessel operator has been—

(1) held liable or liable in rem for a civil penalty pursuant to section
308 of the Magnuson—Stevens Fishery Conservation and Management
Act (16 U.S.C. 1858) and not paid the penalty;

(2) found guilty of an offense pursuant to section 309 of the
Magnuson—Stevens Fishery Conservation and Management Act (16
U.S.C. 1859) and not paid the assessed fine or served the assessed
sentence;

(3) held liable for a civil or criminal penalty pursuant to section 105
of the Marine Mammal Protection Act of 1972 (16 U.S.C. 1375) and not
paid the assessed fine or served the assessed sentence; or

(4) held liable for a civil penalty by the Coast Guard pursuant to title
33 or 46, United States Code, and not paid the assessed fine.

‘2. Federal Credit Reform Act of 1990. Section 661c(b)(1) of the
Federal Credit Reform Act of 1990 (2 U.S.C. 661a, et seq.) provides:
“Notwithstanding any other provisions of law, new direct loan obliga-
tions may be incurred and new loan guarantee commitments may be
made for the fiscal year 1992 and thereafter and to the extent that-(1)
appropriations of budget authority to cover their costs are made in
advance.”
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